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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 46

—————————————————————————————————————— X ¢ _ |
CHRISTOPHER BRUMMER, - | | Index No. 153583/2015

Plaintiff |

_ against - '-_'" ' DECISION AND ORDER
BENJAMIN WEY, FNL MEDIA LLC, and NYG
CAPITAL LLC d/b/a NEW YORK GLOBAL
GROUP,
. Defendants

e e 4

- APPEARANCES:

For Plaintiff

Nicole Gueron Esdq.

Clarick Gueron Reisbaum LLP .
220 5th Avenue, New York, NY 10001

: For Defendants Wey and NYG Capital LLC
Jonathan D. Lupkin Esq.
Lupkin PLLC o
80 Broad Street, New York, NY 10004

For Nonparty Financial Industry Regulatory Authorltv
Edmund Polubinski III Esqg. .

Davis Polk & Wardwell, LLP : : , C
450 Lexington Avenue, New York, NY 10017

LUCY BILLINGS, J.S.C.:

In this action. for defamation and;inﬁliction‘of emotional
distress, defendants Wey and NYG Capital LLC move to Coﬁpel
production of ddcﬁments by nonparty Financial Industry Regulatory
Authority (FINRA) that defendants subpoenaed and that defendants
claim FINRA stipﬁlated ﬁo produce. C.P.L.R. § 3124. For the
reasons explained beiow, the cdurt graﬁts defendants’ motion to

the extent set forth.
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I. THE DOCUMENTS LISTED IN FINRA'S PRIVILEGE LOG

First, defendants Wey and NYG Capital move to compel
production, C.P.L.R. § 3124 of 33 documents that plaintiff and
FINRA claim are protected from disclosure under C.P.L.R. §
3101(c) as attorney ‘'work product or under C.P.L.R. § 3101(d) (2)
as material prepared in anticipation of iitigation. FINRA’S |
privilege log fnrther characterizes the subject of .eight withheld
documents as “mitiéation of litigation risks arising out of
public statemente concerning anticipated litigation.”

An in camera'review of the documents reveals'that they are
first and foremost proposed strategies by a public relations firm
APCO Worldw1de and comments by plaintiff and FINRA on those
strategies, for plaintiff and FINRA to counteract and thus
mitigate damages fron the defamatory statements concerning
plaintiff on the internet, about~which he sues. - That defamation,
not this litigation or its anticipated commencement? prompted
thie public relations campaign. Depending on defendante' future
conduct, APCO Worldwide proposed ae part of the campaién'the
creation of new, readily searchabie‘online<text and images
positively portraying plaintiff, unrelated to the litigation.

Of course when plaintiff anticipated comﬁencing this
litigation, he,‘his attorneys, and APCO Worldwide anticipated
that he might need to respond to inquiries about the litigation
or respond to retaliatory defahation by defendants.and might use

the litigation as another opportunity to explain and counteract.

brummerl20
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the defamation. TIf other media portrayed the underlying facts or

the litigation inaocurately, APCO Worldwide proposed to correct . |
and halt the spread of misinformation. Consoquentiy,'plaintiff's i
attorneys were kept abreast of the proposals, to advise APCO-
Worldwide and piaintiff_in tne event the proposaio_might |
negatively impact the litigation or expose plaintiff to liability
for ény statements by him about defendants: vhence the label;
~“mitigation of litigation risks arising out of'public statements
concerning anticipated litigation.” The documents reveal no such
event, hoWévérL nor any.advice by plaintiff’s attorneys, other
than their concern that they be kept abreast. | ‘ : '
While the work product protection may extend to an
. attorney’s information, impressions, or obéervations conveyedrto
experts retained as consultants to assist in analyzing or _‘ : ' ’
‘preparing plaintiff’s action, the documents at issue thus snow
that the attorneys conveyed no such information, impressions, or

observations, nor did APCO Worldwide assist in analyzing or

preparing plaintiff’s action. See Beach v. Touradji Capital

Mgt., LP, 99 A.D.3d 167, 170 (1lst Dep't.2012); MBIA Ins. Corp. v,

Countrywide Home Loans, Inc., 93 A.D.3d 574, 574 (1lst Dep’t

-

2012); Hudson Ins. Co. v. Oppenheim, 72 A.D.3d 489, 490 (1lst
Dep't 2010). The documents include no communications by
‘attorneys that are the product of their legal training or skills

or that reflect any legal reseafch, analysis, theory, strategy,

or conclusion. Venture v. Preferred Mut. Ins. Co., 153 A.D.3d

1155, 1159 (1lst Dep’t 2017); Matter of New York City Asbestos
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Litig., 109 A.D.3d 7, 12 (1lst Dep’t 2013); Fewer v. GFI Group

Inc., 78 A.D.3d 412, 413 (1lst Dep’t 2010); Plimpton v.

Massaqhusetts Mut. Life Ins. Co., 50 A.D.3d 532, 533 (1st Dep’t
2008) . Their occasional communications reflect only their desire
to be apprised of APCO Worldwide’s, plaintiff’s, of FINRA'Ss
proposed public relations strategies in the event they called for
the attorneys;_input. To the ex;ent that any FINRA aﬁtorney
offered public relations advice, it was -only publicbrelationé

advice, not legal advice. Therefore the documehts include no

attorney work product. C.P.L.R. § 3101(c); Fewer v. GFI Group

Inc., 78 A.D.3d at 413; Plimpton v. Massachusetts Mut. Life Ins.

Co., 50 A.D.3d at 533; Brooklyn Union Gas Co. V. Americar Home
Ins. Co., 23 A.D.3d 190, l90—9l'(lét Dep’t 20057.‘
The doéuments also make abundantiy clear thaf they were nPt
. prepared primarily for purposes of the litigation. C.P.L.R. §

3101(d) (2); Bank of N.Y. Mellon v. WMC Mtge., LLC, 140 A.D.3d

585, 585 (lst Dep’t 2016); MBIA Ins. Corp. v. Countrywide Home

Loaﬁs, Inc., 93VA.D.3d at 575, but to mitigate the dahage'tOv
plaintiff’s repﬁtation,”rehabilitate his reputation, and. assure
that his commﬁnicétions in an effort at mitigation would not
instead call more attention to the claimed defamatory statements
and amplify the harm from them. Defehdants are entitled to this
relevant information regarding plaintiff’s efforts to mitigéte
the past and future effects of the claimed defamation and any
communicétiéﬁS‘that might reveal the impact of the,defamatibn on

plaintiff’s reputation and his mental and emotional condition,

brummer120
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whether minimal or'seﬁere. Relevance of the material'to the
litigation does not equate to material prepared in anticipation
of litigation. The latter is material regarding how plaintiff
intends to prove‘his mitigation of damages, not the facts
regarding his mitigation of damages. Even his strategles as to
how he communicates to his professional community or the public
and to whom he communicates about the claimed defamation and

whether his communications call attention to the defamation and .

01/ 28/ 2020

enhance rather than mitigate his damages still bear on mitigation

~and do not'amount to strategies as to how heiwill'plead or prove
defamation,.damages, or their mitigation.t
In sum, APCO Worldwide’s'advice,to-piaintiff and FINRA and

their comments on that advice, which they shared With their
attorneys, but to whichvthe_attorneys did not contribute, was to

‘ assist plaintiff in his public relationsvstrategy,gnot in his

j, litigation strategy, in‘renabilitating his reputation, and in

‘ mitigating his.damages. 'At most, APCO Worldwide provided
plaintiffladvice‘regarding how_to communicate about the

! litigation so as not to enhance niS'damages,_but not how to
prepare, present .or support his claims in tne litigation so as

| " not to enhance his damages or for any other purpose in the

lltlgatlon

ITI. DOCUMENTS DEFENDANTS SOUGHT PREVIOUSLY

Because the w1thheld documents include communications among
APCO Worldwide,.FINRA and its attorneys, and plaintiff and his

'attorneys,.plaintiff contends that the court’s prior order

brummerl20
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(Mendez, J.) denying*a prior motion by defendants to compel
production of communications between FINRA and plaintiff governs
the production defendants now seek. That order denied production

because the deliberative process privilege protected the

communications sought. Department of Interior v. Klamath Water

Users Protective -Assn., 532 U.S. 1, 8-9 (2008);-New York Times

Co. v. City of N.Y. Fire Dept., 4 N.Y.3d 477, 488 (2005). Since
those communiéations pertained to the deliberative process of
FINRA's National Adjudicatory Council on which plaintiff served,
they were necésSafily in documents distinét from the documents
pertaining to plaintiff’s public reiatipns éampaigh surrounding
the later commendemenﬁ of this action, which arose from .
plaintiff’s previous serviée_on tﬁe Nationél Adjudicatory
Council. . In any event, plaintiff fails to show any overlap among

the documents sought here and the documents defendants sought in

their prior motion.

ITI. OQTHER DOCUMENTS ENCOMPASSED BY DEFENDANTS’ AND FINRA’S
STIPULATION. : -

s

The documents FINRA lists in its privilege log are documents
FINRA agreed to pfoduée, subject to any applicable privilege-or
protection, in a stipulation-dated August 9, 2019. Defendanté
Wey and NYG Capital also move'tolcoﬁpel disclosure of documents
that FINRA claims are excluded from thevstipulation,'but that |
defendants claim are also included, aiong with thé documents in
the privilege log and the décuments FINRA produced pursuant to -
the stipulation. C.P.L.R. § 3124. The stipulétion requires
pfoduction of: “Communications bétweeﬁ FINRA and othgrvthird

6
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parties regarding defendant Benjamin Wey or plaintiff Christopher
Brummer” during a specified period. Aff. of Jonathan D. Lupkin
Ex. 1 9 1(c). Defendants interpret “other third_parties" to
mean anyone otﬁer than the parties to the_Stipulation, FINRA and
defendants, which would include FINRA'Ss communications with
plaintiff or his attorneys in the required production. FINRA and
plaintiff interpret “other third parties” to mean nonparties to
the litigation other than FINRA, which would exclude its )
communications either witH plaintiff or with defendants from the
production.

| Obvieusly the communications most relevant and in which
defendante are most interested are between FINRA and plaintiff or
his attorneys and between FINRA and defendants or their
.attorneys, to the extent that there are any in the latter
category thet defendants do not possess. The stipulation refers
to nonpartiee to the litigation, such as FINRA and 1ts employees
Richard Ketchum and Robert Colby, as “nonparties,” not “third
parties.” Therefore “third parties” must mean either third
parties to the stipulation, which is anyone other than FINRA or
defendants, or third parties to tﬁe subject of the communication.

See Banos v. Rhea, 25 N.Y.3d 266, 278 (2015); Miller v. Miller,

82 A.D.3d 469, 469 (1lst Dep’t 2011); 1029 Sixth v. Riniv Corp., 9

A.D.3d 142, 147 (1st Dep't.2004)._ Under this latter
1nterpretatlon, if the communication is regardlng Wey, other
third partles are anyone other than Wey and thus would include

plaintiff and his attorneys. If the communication is regarding

brummer120 ) - 7
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plaintiff, other third parties are anyone other than plaintiff
and thus Would include Wey and his attorneys. |

Under either of theée two poténtial interpretations,
defendants are entitléd to FINRA's communications with plaintiff
or his attorneys regardihg Wey. Under the first of these ﬁwo
potential interpretationé, which is the interpretaﬁion defendants
espouse, defendants also would be entitled to FINRA's
communications with plaintiff or his attorneys, third parties to
the stipulation, regarding plaintiff. Since plaintiff worked
with FINRA, these communications ektend far beyond_thisvactionVS

scope and thus may not reasonably have been encompassed by the

stipulatioﬁu See Frenk v. Solomon, 173 A.D.3d 490, 490 (1st

Dep’t 2019); Ember v. Denizard, 160 A.D.3d 537, 538 (lst Dep’'t

2018). Therefore the court adopts the interpretation that “other
third parties” means third parties to the subject of the

communication. See Independent Chem.. Corp. v. Puthanpurayil, 165

A.Dﬁéd 578, 579 (1st Dep’t 2018); When the subject was Wey, the
stipulation reguires production of FINRA'’s communications about .
him with anyone other than him. When the subject was plaintiff,
the stipulation.requires production of FINRA’'s communications
about him with anyone other than him. This interpretation also
explains the use of the qualifier “other” third parties, because

FINRA, too, is not the subject of the communication. See id. -

IvVv. CONCLUSION

In sum, for the reasons explained above, the court ‘grants

the motion by defendants Wey and NYG Capitai LLC to compel

brummer120 . 8
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nonparty FinancialpIndustry Regulatory Authority (FINRA) to
produce the 33.documents'that it has listed on its privilege log.
C.P.L.R. §§ 3101(c) and.(d)(z), 3124. The court alSo grants |
these defendants’ motion to compel FINRA to produce the following
communications pursuant to its stlpulatlon dated August 9, 2019,
unless the communlcat;ons are_pr1v1leged or protected, consistent
with the above'decision requiring production of communications to
which APCO Worldw1de ‘was a party that FINRA erroneously
designated as protected C.P.L.R. § 3124. Where the subject'of
the communication is Wey, FINRA shall produce its communications
about him with anyone other than him. Where the suhject of the
communication is plaintiff, FINRA shall produce its |
communlcatlons about him with anyone other than him. To the
extent defendants seek a broader category of documents under the
stlpulatlon the court denies defendants’.motlon

FINRA shall produce all documents requlred to be produced
within 20 days after entry of thls order. C.P.L.R. §§
3120(1)(i), 3124.- If FINRA claims anyvdocuments to be produced
. beyond the 33 documents previously'listed on its privilege log
are privileged or protected, within the same 20 days FINRA shall
serve a neu privilege log listing‘these new documents comparable

to its previous privilege log. C.P.L.R. § 3122 (b) .

DATED: January 17, 2020 :
' ' B Land ryb—>s

LUCY BILLINGS, J.S.C.

o

Lucy BiLL‘ ’%
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