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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
JOHN DELANEY,

Plaintiff, E 11 Civ. 8151(PAE)

V- E OPINION & ORDER

BANK OF AMERICA CORPORATION and BANK OF
AMERICA MERRILL LYNCH, .

Defendants
________________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

Plaintiff John Delaney brings suit against Bank of America Corporation and Bank of
America Merrill Lynch f/k/a Banc of America Securities, LLC (collectivelyafik of America”
or “BoA"), alleging thatBoA (1) violated the Age Discrimination in Employment Act of 1967
(“ADEA), 29 U.S.C. § 621by terminating himand (2)breached an oral agreement allegedly
made with him in 2010, when he transferred to a different business unit B@AinBoA
moves for summary judgment. For the reasons that foBo&, s motion is granted.

. Background®

A. Delaney’s Employment at Bank of America

! The Court’s account of the underlyifagtsof this case is drawn from the parties’ submissions
in support of and in gmsition to the instant motieaspecifically, the Affirmation of Patrick J.
Lamparello (“Lamparello Aff.”) (Dkt. 28) and attached exhibits; tlfgrfation of Steven
Hollender (“Hollender Aff.”) (Dkt. 29); the Declaration of Jonathan Honig (“Hddégl.”) (Dkt.
36) and attached exhibits; the Declaration of John Delaney (“Delaney D&#t’)36) and
attached exhibitghe Reply Affidavit of Patrick J. Lamparello (“Lamparello Reply Af{Dkt.

33) and attached exhibits; Defendant’s Local Rule 56.1 Statexhbfaterial Fact (“Def. 56.17)
(Dkt. 27); and Plaintiff's Local Rule 56.1 Statement of Material Facts (“Pl. p@XKt. 39).
Citations to a party’s 56.1 statement incorporate by reference the docurteshtbeiein.
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In 1996, Delaney began working for NationsBank, a predecessor company to BoA, in the
High Yield Sales Group (“High Yield”). Lamparello Aff. Ex. A (Deposition of John Delaney
(“Delaney Dep.”) at 11. After a merger wiloA in 1998 or 1999, Delaney continued working
in High Yield. Id. at 1720.

In 2006, Delaney was transferred to a nefelynedgroup, theFixed Income Middle
Markets Sales Group (“Middle Marketstyhere he continued to sell high-yield products, but
worked undenew managers. Pl. 56.18f Delaney Dp. 25-26. In Middle Markets, Delaney’s
compensation included a commission based on a percentage of his production revenue. PI. 56.1
1 12; Def. 56.1 1 12. In January 2009, BoA acquired Merrill Lynch & Co., Pl. 56.1 qCIé&.
56.1 1 15, and Amigllis-Simon became the manager of Middle Markets, PI. 56.1 | 16; Def. 56.1
1 16. In 2009, while in Middle Markets, Delaney’s commissions exceeded $1.6 million.
Delaney Decl. §. That same year, his performance review from Middle Markets wasvpositi
and inclued a rating of “exceeds/meets,” the sechighest rating.Delaney Decl. 1; Delaney
Decl. Ex. 1

In March 2010, Delaneyas transferreddrk to High Yield, Delaney Dep. 42; PI. 56.1
1 31; Def. 56.1 § 3where his salary was to be based on a salarsrbonus modelDelaney
Dep. 47. At the timeJeff Fortgang washehead of High Yield. Lamparello Aff. Ex. D
(Deposition of Jeffrey Fortgang)Rbrtgang Dep) at 7—8. SteveHollender andserald Walker
were ceheads of Credit Sales, which encompassigth Mield, as well as other sales groups

Lamparello Aff. Ex. B (Deposition of Steven Ira Hollendehi¢llender Deg) at 11-13.

2 Plaintiff’s submissions are inceistent about whether his compensation consisted of a
commission plus a salary or only a commissi@empareDelaney Dep. 2432with PI. 56.1
1 12,andDelaney Decl. 8. This discrepancy, however, is not material to the Court’s analysis.
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In connection with his transfer back to Hiyield, Delaney met with Elli&Simon
Hollender, andrortgangto discuss the move. Pl. 56.1  37; Def. 56.1 § 37; Delaney Dep. 42—43,
48-49. Delaney states thate voluntarilytransferredo High Yield in consideration fan oral
promise by these managers regardingilmaber and/onature of the accountewould be
assigned in that unitDelaney Decl. 1.1. In his second claim in this lawsuit, for breach of
contract, Delaney assettsat BoA broke that promiséDelaney Decl{{11-14. The evidence
relating to this alleged oral promise is reviewed in dat&id, at22—30.

In July 2010, Delaney received a negative yed+ review. Delaney Decl. Ex. i
August or September 2010, BoA began a reduction in force (“RIF”), in which it broadly
evaluatéd the company’s operationgth the goal of terminatingnderperforming emplos.
Hollender Dep. 81-83; Lamparello Aff. Ex. F (Deposition of Claudine Marie Rippa) (“Rippa
Dep’) at 23-24, 27-28. In September 20D@Jlaney was terminatedelaney Decl. ®0; PI.
56.1 1 77; Def. 56.1 § 7BoA informed him that he had been terntethagpart ofthe RIF.
Delaney Dep. 68—-69In contemporaneousternalemails, BoAofficials stated that their
selection of Delaney as a perstnbe terminated as part of the Rias based on negative
performance reviews and low productiobee e.g, Honig Decl. Ex. 11, at BASJD 00213.

At the timehe was terminated, Delaney was 56 years old. Heheasldest member of
High Yield, and was the only member of High Yield to be terminated. DelaneyfP2@!

B. Delaney’s Complaint

On November 10, 2011,dlaney filed the Complaint in this case. DkE Delaney

bringstwo claims The first is fordiscriminationin violation ofthe ADEA: Delaneyalleges that

% Delaney orginally filed the contract claim with FINRA, pursuant to a mandatory arbitratio
agreement. After he brought the ADEA claim in this Court, BoA asked FINRAnus$ighe
claim under FINRA Code of Arbitration Rule 13803, so that it could be litigated in this Cour
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BoA discriminated against him on the badigge when it terminated him in September 2010.
Thesecond is for breach of contract: Delaney allegatBoA breached an oral agreemémt
provide him with sufficient accounts in High Yield to enable him to obtain compensation in 2010
equal to his compensation in 2009.

OnAugust 17, 2012BoA movedfor summary judgmenrds to both claimsDkt. 25-29.
On September 14, 201Relaney filechis opposition. Dkt. 35-38. On October 5, 2012, BoA
filed its reply. Dkt. 3233. On November 7, 2012, the Court heard oral argument on the motion.
Il. Discussion

A. Applicable Legal Standards

To prevail on a motion for summary judgment, the movant must “show(] that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). The movant bears the burden of demonstrating the absence of a
guestion ofmaterialfact. Inmaking this determination, the Court must view all facts “in the
light most favorable” to the non-moving part@elotex Corp. v. Catretd77 U.S. 317, 323
(1986);see also Holcomb v. lona Col521 F.3d 130, 132 (2d Cir. 2008)o survive a
summary judgment motion, the opposing party must establish a genuine issue of ¢gotdy
to particular parts of materials in the record.” Fed. R. Civ. P. 56(cg&)also Wright v. Gooyd
554 F.3d 255, 266 (2d Cir. 2009). “A party may not rely on mere speculation or conjecture as to
the true nature of the facts to overcome a motion for summary judgment,” becandesory
allegations or denials cannot by themselves create a genuine issue of naatewhkfe none
would otherwise exist.’'Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (citation omitted).

Only disputes over “facts that might affect the outcome of the suit under the govierni will

alongside the factually related ADEA claim. PI. Br. 24-25; Transcript of &galment (“Tr.”)
at 12-14, 20.



preclude a grant of summary judgmeAnderson v. Liberty Lobby Inel77 U.S. 242, 248
(1986).

In the context of the ADEA, the Second Circuit “has repeatedly emphasized ‘thioneed
caution about granting summary judgment to an employewhere, as here, the merits turn on
a dispue as to the employer’s interit. Gorzynski v. JetlBe Airways Corp.596 F.3d 93, 101
(2d Cir.2010) (quotingHolcomhb 521 F.3d at 137 “Even in the discrimination context,
however, a plaintiff must provide more than conclusory allegationssandorth specific facts
showing that there is a genuine issue for tfiallimbie v. Eli Lilly & Co, 429 F. App’x 20, 21
(2d Cir. 2011 summ.order)(quotingZelnik v. Fashion Inst. of Te¢l64 F.3d 217, 224 (2d
Cir. 2006). To survive a motion for summary judgmetiterefore a plaintiff must do more than
merely creatésome metaphysical doubtMatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986).

B. Delaney’sADEA Claim

Under the ADEA, it is unlawful “to discharge any individaalotherwise discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
employmentpecause of such individual’'s age.” 29 U.S.C. 8§ 623faanalyzing a claim of age
discrimination, courts in this circuit empithe burdershifting framework articulated in
McDonnell Douglas Corp. v. Greedll U.S. 792 (1973)See Gorzynskb96F.3dat 105—-06.
Under trat framework, a plaintiff “bears the initial burden of establishimpyiana faciecase of
discrimination.” Id. at 106(citing McDonnell Douglas411 U.S. at 802)!If the plaintiff does
so, the burden shifts to the defendant to articukdee legitimate, nondiscriminatory reason
for its action.” Id. (quotingMcDonnell Douglas411 U.S. at 802)Defendantsburden,

however, is “one of production, not persuasioR&eves v. Sanderson Plumbing Prp830



U.S. 133, 142 (2000). “Once such a reason is provided, the plaintiff can no longer rely on the
prima faciecase, but may still prevail if she can show thatemployes determination was in
fact the result of discrimination.Gorzynskj 596 F.3d at 106. PursuantGooss v. FBL
Financial Services, In¢:a plaintiff bringing a disparatgeatment claim pursuant to the ADEA
must prove, by a preponderance of the evidence, that age was tfaloatise of the
challenged adverse employment actiof57 U.S. 167, 180 (2009). Age cannot have baest “
a contributing or motivating factgrbut must indeedhave been the “btfor cause.” Gorzynski
596 F.3d at 106see also Leibowitz v. Cornell Uni%84 F.3d 487, 498 n.2 (2d Cir. 2009).

Here, BoAargues that (1) Delaneyhas not made out@ima faciecase because he has
not adduced facts that give rise to an inference of age discrimination; anmttalédy, (2)BoA
hasidentifieda legitimate, nosdiscriminaory reason for his terminationthe RIF—which
Delaney has failed to show is pretextuBlef. Br. 1. The Court considers these arguments in
turn.

1. Prima Facie Case

To establish a prima facie casediscrimination under the ADEAelaneymust
demonstrate that: (e was within the protected growh employeegthose over age 40§2) he
was qualified for the position in questidB) heexperienced an adverse employment action; and
(4) thatactionoccurred under circumstances giving rise to an inference of discriomnati
Bucalo v. Shelter Island Union Free Sch. Di6@1 F.3d 119, 129 (2d Cir. 2012) (citing
Gorzynski 596 F.3d at 107).

For the purposes of this motion, it is undisputed that Delaney mak#sedustthree
elements:He (1) isover age 40(2) was qualified for his position; and (3) was subject to an

adverse employment actionz., termination. Tr. 2, 28.



As tothe fourth element-whether the circumstancggre rise toan inference of age
discriminatior—Delaneypredominantly relies on the fatthat he washte oldest member of High
Yield. He further argues that an inference of age discrimination can be drawn jrtra {act
thatolder employees from other groups were atsminated; (2) the fact thats work and
accounts weree-distributedto younger workers; an@) evidence which helaims showghat
BoA has otherwisdemonstrated a pattern of discriminatory animlise Court addresses these
factorsin turn.

Delaney first argues that because he was the oldest mentherHijh Yield Sales
Group and the only person terminated in that group, an inferemgediscrimination arisg.

PI. Br. 16. BoA responds that the fact that Delaney was the oldest member of HighaYtake
time he was terminatatbes not, alone, make oupama faciecaseof age discrimination Def.
Br. 11-12. On that point, BoA is corre@ee Vargas v. Manhattan & Bx. Surface Transit
Operating Auth.No. 08 Civ. 9254AKH), 2010 WL 1783555, at *5 (S.D.N.Y. Apr. 30, 2010)
(“That [plaintiff] was the oldest [employee] at the [duty station] does not support aenoéeof
discrimination.’); Holowecki v. Fed. Express Coyp44 F. Supp. 2d 338, 355 (S.D.N.Y. 2009)
(“[Plaintiff's] bald assertion thiashe was the oldest courier in her stationssifficient to give
rise to infer@ce of age discrimination.”gff'd, 382 F. App’x 42 (2d Cir. 2010) (summ. order);
see also Payne v. MalematheMo. 09 Civ. 1634QS), 2011 WL 3043920 (S.D.N.Y. July 22,
2011)(dismissing complaint where fguntiff here has pleaded nothing beyond the fact that he
was the oldest employee lis department and was let go”).

Delaneynextargues that age discrimination can be inferred bedausether ADEA
covered employees other groupsat BoAwere also laid off in 2010. PI. Br. 10, 1B.is

undisputed that these employees, Jack Hobson and Patrick Downey, from Middle Madkets a



the Distresse&ales grouprespectively, were terminatedspring 2010 and September 2010,
respectively Delaney Decl{118-19 Delaney Dep73-75. But Delaney hasotoffered any
evidence as to the circumstances of these terminatidmnsrecordefore the Court does not
reflect, for examplewhether other employees were also terminated setlgeoupswhether the
persons who decided upon these terminations were the same who approved Delae#yes;
Hobson and Downey were replaced by younger workenshat BoA'sstatedustification was
for terminating then? Simply put, the mere factah Delaney has identified two other older
employeewithin BoA who were terminated in 2010 does not support an inference of
discrimination

Next, Delaney argues thitllowing his terminationhis work was “definitionally given
to the other, younger members of the High Yield Sales Group.” PI. Br. 14. It is truettbee
an ADEA-covered employee is replaced by a younger worker, that is generéltiesaito infer
discrimination and make outpima facecase. See, e.gWeiss v. JPMorgan Chase & C832
F. App’x 659, 660 (2d Cir. 2009summ.order) Here, however, Delandyas not come forward
with evidence that he was in fact replacédthough hiswork may have beedivvied up among
the remaining members of High Yield, all of whom were a matter dfact, youngerseeHonig
Decl. Ex. 4, Delaney has presented no evidence that anyone else, younger or okieedvas
promoted to fill his spot. This unexceptiocaicumstances insufficientto create an inference
of discrimination. See, e.gPatterson v. J.P. Morgan Chase & Cblo. 01 Civ. 7513 (LMM),
2004 WL 1920215, at *4-5 (S.D.N.Y. Aug. 26, 2004) (findingoniona faciecase where oldest

employee in an office was terminated, but not replaced).

* To be sure, there is a factual dispute about whether Hobson and Downey reported to the same
managers as did Delane$eeDef. 56.1 1 90; PI. 56.1 1 90. Even assuming that this was the
case, however, Delaney has not offered sufficient evidence of the circaasstdriheir

terminations to give rise to an inference of discrimination.
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Delaney finallybroadly claims thathere wa a “pattern of discriminatory aniniuat
BoA. PI. 56.1 1 86see alsdPl. Br. 12, 14.In supportof this claim he assertghat(1) BoA
engaged in a “covert” “campaign” agaisiG.,° the nextoldest person in High Yield, PI. Br.
12; and (2a BoA managr who had been involved in an ADEA lawsuit while at a previous
employer “was at the center of the discriminatioat occurred here,” Pl. Br. Delaney does
not, however, support either claim with admissible evidence.

First, & toC.G, the seconaldest member of High Yield, it is undisputed that he was
terminated in March 201%ix months after DelaneyDelaney Dep. 75. BoBAas asserted that
C.G.’s termination resulted fromRIF. SeeHollender Ex. 2. Delaney argues thatfact,

C.G.’s termination resulted from age discrimination, and that even tl@@jhkvas terminated
later thanDelaney, his termination is probative here because it shows that the High Yield
managers “decided to ‘get’ the old guys.” PI. Br. 11.

Delaney’sbasis forclaiming that C.G. was a victim of age discriminati®ia single
document—a draft EEOQ:harge which C.G. submitted to BoA in 201BeeHonig Decl. Ex.
16. In thadraftcharge, C.G. claimetthat hehad beenerminated due to age discriminatiom
the draft clarge C.G.also claimed thatolleagues and managers had made rentarkisn
indicative of age bia8 Id. § 11 Delaneyhowever, has developed no other evidence
whatsoeverelating to C.G. or the circumstances surroundin@.’stermination. Delaneydid
not, for example, depose C.G. Nor did he seek to obtain a sworn declaration from CiGg attest
to thefacts surrounding his terminatio\t argument, Delaney’s counsgincededhat he made

an elective decision in diseery not to depose C.G. or to develop such facts. Tr. 36—38.

®> The Court uses C.G.'s initials, rather than his full name, in order to respecwhisypri

® In contrast, Delaney testified that he does not recall any comments belagatdm by
anyone about his age. Delaney Dep. 76.



As evidence, howevgthedraft chargethat C.G. transmitted to BoA is inadmissible,
becausét is classic hearsayan out-ofeourt statementhich Delaney proposes to offar the
truth of the matter asserte®eeFed. R. Evid. 801(c)The draft charges, at best, tantamount to
a complairt—a document reciting a witnessilegations. And it is wekettled that such a
document may not be admitted to prove those allegati®adn re Blech Sec. LitigNo. 94
Civ. 7696 (RWS), 2003 WL 1610775 (S.D.N.Y. Mar. 26, 2003) (“As the Second Circuit held, a
complaint is not admissible to prove the truth of its contents.” (cBiegenson v. Hearst
Consol. Publ'ns, Ing214 F.2d 902, 907 (2d Cir. 1954))).

Because the draft chargeinadmissible, it is alsnot cognizable in making a
determination asummary judgmenwhether grima faciecase existsSeePresbyterian Church
of Sudan v. Talisman Energy, In682 F.3d 244, 264 (2d Cir. 2009)[0O]nly admissible
evidence needébconsidered by the trial court in ruling on a motion for summary judgment.”
(quotingRaskin v. Wyatt Cp125 F.3d 55, 66 (2d Cir. 1997).aSalle Bank Nat. Ass'n v.
Nomura Asset Capital Corp424 F.3d 195, 205 (2d Cir. 2005) (“The evidence considered on
summary judgment must generally be admissible eviden€&a%kin 125 F.3dat 66(“The
principles governing admissibility of evidence do not change on a motion for summary
judgment. Rule 56(e) provides that affidavits in support of and against supuegmnyent “shall
set forth such facts as would &émissible in evidence(emphasis in original) (quotinged.R.
Civ. P. 56(e)); S.E.C. v. Espueladlo. 06 Civ. 2435RAE), 2012 WL 5288738, at *9-11
(S.D.N.Y. Oct. 26, 2012collecting cases).

At argument, Delaney arguedh two groundshatC.G.’'schargewas admissible. &lther
argumentis persuasive. FirsDelaneyarguedC.G.’scharges a business recorddmissible

under, presumably, the hearsay exception for records of regularly conducteyg. aSte-ed.

10



R. Evid. 803(6); Tr. 32—-34. But that is wrong. Rule 80a({®wsa hearsay record to be
admittedfor the truth of the matter assertédthe record was made at or near the time by
someone with knowledge; the record was kept in theseoof a regularly conducted activity of a
business . . .; [andhaking the record was a regular practice of that activity’ Fed. R. Evid.
803(6)(A)«C). The draft charge is not a business record of BoA’s: Delaney hataimoed, let
alone shownthat BoA has a regular practice of creating or maintaining draft complaint ketters
the EEOC about its conducgeePhoenix Assocs. Il v. Stong0 F.3d 95, 101 (2d Cir. 1995)
(“[T]he proffered record must be supported by a proper foundation, namely, that the dbcume
was ‘kept in the course of a regularly conducted business activity’ andhatsbwas the

‘regular practice of that business activity to make the [recor@itation omitted)).C.G.’sdraft
charge, on its face, was created by Cn@t,BoA which was its recipietft As for C.G. even if
C.G. could otherwise qualify as the creator of a business record, theldnafé on its facewas
created by C.G. in anticipation of filing an EEOC complaiat+#nherentlyisolated singular

event. SeeUnited States v. Strothet9 F.3d 869, 876 (2d Cir. 1995) (“We are reluctant to adopt
a rule that would permit the introduction into evidence of memoranda drafted in response to
unusual or isolated events, particularly where the entrant may have a motivess thate
accurate.” (citation omitted)¥ee alsd-ed. R. Evid. 803 advisory committee’s notes (“Absence
of routineness raises lack of motivation to be accurate.”). Finallgréiecharge lacks

“ sufficient indicia of trustworthiness twe considered reliableand to warrant admissibility as

"It is no response to posit that BoA may have a regular practice of maintiafa§EOC

charges that it receives (although Delaney has not even adduced evidence afthisTpere is

no suggestion that BoA (or Delaney) has a “regular practice” of making suwrhseSeeFed.

R. Evid. 803(6). And Delaney offers no authority supporting the counterintuitive notion that a
draft charge generated by a former employee is a business record of a comeanthidthe

case, any negative or complaint letter retained by a business pursuant tararetgpution

practice would be adnsgble against the company for the truth of the matter asserted. That is
assuredly not the law.
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business records.See Potamkin Cadillac Corp. v. B.R.l. Coverage C@®.F.3d 627, 632—-33
(2d Cir.1994) (quotingsaks Int'l, Inc. v. M/V “Export Champion'817 F.2d 1011, 1013 (2d Cir.
1987)). In the form submitted to BoAd draft charges fairly viewedas an advocacy
submission, attempting, presumably, to achieve a settlement of C.G.’s eraptalispute.

Alternatively, Delaney argues that C.G.’s draft EEOC chargdmissiblenot to prove
the truth of C.G.’allegations of age discriminatipbut to show BoA'’s state of mind. Tr. 35—
36. But BoA’s state of mind in March 2011, eight morafisr Delaney’s terminatiofis
irrelevantto this dispute. C.G.’s letter could asfiglaney at sonmary judgment only iit were
admissible for the truth of the matters asserted, and iadmissible for that purpose.

In aseparate argument aimed at showing a pattern of discriminBitaney relies on
Weiss v. JPMorgan Chase & Cdlo. 06 Civ. 4402 (DLC), 2008 WL 216619 (S.D.N.Y. Jan. 22,
2008),revd, 332 F. App’x 659 (2d Cir. 2009) (summ. order), which involved a claim of age
discrimination against, among others, Bryan Weadock, alRdoergan Chase (“*JPMC”)
manager, who latéransferredo BoA andwas oneof Delaney’s supervisom the time he was
terminated.At BoA, Weadock was the manager of Fixed Income Salk&h encompassed the
High Yield group. Delaney notes thaty Weiss following a grant of summary judgment for
JPMC, the Second fCuit reinstated the plaintiff's claim of age discrimination, on grounds that
included that facthatWeadock, the primary decisionaker,had givershifting explanations for
Weiss’s termination. 332 F. App’x at 663. Basedl@m\Veissdecision, Delanegrgues that
Weadock'has been shown to have discriminatory animus.” Pl. Bt0916-18.

But the decision ilWeissdoes not establish a pattern of discrimination at BoA. First, the
Second Circuit did not finthat Weadock actuallyaddiscriminatory inent. Instead, it held

only that, on the evidence at hand, JPMC’s intent—based on all relevant evidence, not just
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Weadock’s shifting explanations—was a question for a jury and could not be resolved on
summary judgmentSee332 F. App’x at 665 (W]e canot confidently say that no rational
factfinde could determine that JPMorgarreasons for terminating Weiss were pretexiual
Nor was any such finding ever madeé/Neiss Following remand, the casettled SeeNo. 06
Civ. 4402 (DLC), Dkt. 61. e dlegationsin Weiss therefore, are just thatallegations.
Further, Weadock’s shifting explanations aght® termination o& different employee while
working for a different employer, JPMC, are a far cry from admissibleeagglthat (1) BoA has
a patten of agediscrimination, or (2jhatWeadock or BoA engaged agediscriminationas to
Delaney SeeZito v. Fried, Frank, Harris, Shriver & Jacobson, LLIRo. 09 Civ. 9662, 2012
WL 2333303 (S.D.N.Y. June 19, 2012Reference to other claims assertediast the
Defendant are unproven allegations and do not establish pratextfor gender
discrimination.”)®

In the en¢l Delaney is left with the fact that he was the oldest employee of High Yield

and the only one terminated. But, as noted, as &nudttaw, hat alone is insufficient to make

8 Also unpersuasive is Delaney’s contention that the Second Circuit's analyééssisprecludes
a grant of summary judgment here. Delaney argu@eissis on all fours with the instant
matter except that there is far more evidence of discrimination here than was {heseh PI.

Br. 17. But Delaney is wrong that there is more evidence of age discronitatie than in
Weiss The opposite is true: #iks was replaced by another employee who was 16 years
younger than he; he had superior qualifications to his replacement; JPMC hed tfefting”
and “inconsistent” explanations for his termination; in terminating Weiss, JradGeviated
from its internal policies; and a fair comparator to Weiss had been promoted instead of
terminated. 332 F. App’x at 660—-64. And there were other factual issues that potemgiadly m
havesupporédthe terminated employee’s claim, including whether JPMC actually terminated
Weiss out of business necessity, as it claimed, and whether its use of thenemgzed” as a
basis to favor another candidate was a euphemism for “youthful.” These faetatsant here.
Also undermining Delaney’s embrace of the legal aialinWeissis the fact that the Supreme
Court’s decision irGross decided 13 days aft¥veiss heightenedhe plaintiff's burden in

ADEA cases. The Court held that a plaintiff must show “that age was thiothatuse of the
challenged adverse emphognt action,” and not just that it was a motivating or contributing
factor. Gross 557 U.S. at 180.
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out aprima faciecase of age discriminatiorBased on thadmissible evidendeefore the Court,
no “fair-minded jury” couldfind thatDelaney’stermination occurred under circumstances giving
rise to an infeence of discrimination based on age, without engaging in “unsubstantiated
speculation.” Jeffreys v. City oN.Y, 426 F.3d 549, 553-54 (2d Cir. 2005) (citfagjitsu Ltd. v.
Fed. Express Corp247 F.3d 423, 428 (2d Cir. 20013ge also id(“At the summary judgment
stage, a nonmoving party ‘must offer some hard evidence showing that its versiereefnits
is not wholly fanciful.” (quotingD’Amico v. City of N.Y.132 F.3d 145, 149 (2d Cir. 1998))).

2. Bank of America’s Burden of Production

EvenassimingarguendathatDelaney had made oufpaima faciecase of discrimination,
BoA has meits burden of production by articulating a legitimate, nondiscriminatory rdason
his termination: Ihas explained-and supported by corroborative doemtary andestimonial
evidence that Delaney does not counttirat it terminated Delaney as part of a reduction in
force (“RIF”), and thaDelaneywas selected for the RIF because he was the lowest performing
member of the High Yield Sales Group.

In August or Segmber 2010BoA began its RIF. Hollender Dep. 81-83; Rippa Dep.
23-24, 27-28. As part of the RIF process, Claudine Rippa, the human resources manager for
Fixed Income Salesnd othes from Human Resources worked with group managers to identify
a list ofemployees to be terminatedpest on the RIF. Rippa Dep. 280A performed an
impact analysisld. at 25-26. From midAugust to midSeptember, emails were exchanged
which managers and others finalizéé RIF list, calculatedsupplemental payments for those
employeesand established talking points for howdiscusghe RIF with their groupsSee

generallyHonig Decl. Ex. 11.
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In September 2010, Delaney was terminated. Delaney Decl. § 20; PIl. 56.1  77; Def.
56.1 1 77. During the RIF processylldnder and Walkeselected him for termination
Hollender Dep. 92-94, 106—07; Lamparello Aff. Ex. E (Deposition of Gerold Walk#&iglKer
Dep’) at 72—74, 100see infrapp. 19-2Qsummarizing evidence why Delaney was chosen for
the RIF). BoA informedelaneyat that timehat he had been terminated as part of the RIF.
Delaney Dep. 68—69.

A RIF is a legitimate, nondiscriminaty reason for terminationSeeWoroski v. Nashua
Corp, 31 F.3d 105, 109 (2d Cir. 1994) (holdingutfficientfor defendanto “demonstrate that it
discharged [plaintiffs] as part of a busingsstified companywide reduction in force, conducted
on an unbiased basisYee alsdeebs VALSTOMTransp., Inc.346 F. App’x 654, 657 (2d Cir.
2009)(summ. order)“[T]his Court ha long held that ADEA claims arising from the results of a
firm’s force reduction will generally not lie where the record ‘demongtftieat the
reorganization was a business decision made on a rational basis.” (cfatangski v. Outlet
Co, 673 F.2d 34, 37 (2d Cir. 1982)garlton v. Mystic Transp., Inc202 F.3d 129, 136 (2d Cir.
2000) (evidence of RIF and dissatisfaction with job performance sufficient toprimat facie
ADEA case) Gallo v. Prudential Residential Servs., Ltd. P’si@ F.3d 1219, 1226 (2d Cir.
1994) 6am@; Gioia v. Forbes Media LLONo. 09 Civ. 6114RJS, 2011 WL 4549607, at *6
(S.D.N.Y. Sept. 30, 201Hff'd, No. 11-4406-CV, 2012 WL 5382256 (2d Cir. Nov. 5, 2012).
And BoA has offered evidence that the RIF was a businessaemade on a rational basis.
SeeEllis-SimonDep. 197-98; Rippa Dep. 24-28, 30; Hollender Dep. 81-83.

Seeking to avoid this line of authorityelaney argues that the terminations from BoA in
September 2010 were “not a RIF in the meaningful sense of that term.” Pl. Br. Thalls

because, he argues, there was no mandate for a spedifation in the High Yield group; that
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is, any terminations in High Yieldeve undertaken voluntarily. But the law does not require that
a numericatargetfor terminations have existed as a predicate to finding a RIF to be a
nondiscrimingory basis for terminatiorgo long as the RIF is business-justified and unbiased.
Woroskj 31 F.3d at 109. Here, there is overwhelming evidence that (1) BoA’s impulse in
detemining to reduce headcount in High Yield stemmed from a mandateigw the quality of
employees’ production, and (2) the choice of Delaney was based on performance factors
unrelated to his age.

In disputing that BoA has met its burden at this stepp@®McDonnell Douglasanalysis,
Delaney misstatehat burden.“Defendants’burden at this stage is not to prove
nondiscrimination. Instead, defendants must ‘introduce evidence \dikem, as truewould
permitthe conclusion that there was a nondiscriminatory reason for the adverse”action.’
Mattera v. JPMorgan Chase Cor@40 F. Supp. 2d 561, 574 (S.D.N.Y. 2010) (quoShg
Mary’s Honor Center v. Hick$509 U.S. 502, 509 (1993) (emphasis in original)). BoA has done
sohere.

3. Pretext and But-For Causation

Once the defendant has put forward a legitimate, nondiscriminatory feason
termination, the plaintifbears the burden of persuasion:

“This burden now merges with the ultimate burden of persuading the court that

[plaintiff] has been the #iim of intentional discrimination[Plaintiff] may

succeed in this either directly by persuading the court that a discrimimassyn

more likely motivated the employer or indirgdby showing that the employer’

proffered explanation is unworthy ofeclencé.

Texas Dejp of Cmty. Affairs v. Burdine450 U.S. 248, 256 (1981). Accordingly, to survive a

motion forsummary judgment, “at this step, the plaintiff must show‘thegasonable jury could

conclude by a preponderance loé evidence that [thaaintiff’ s] age was a ‘but for’ cause of
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[the adverse employment action].Timbig 429 F. Appk at 22 (alterations in original) (quoting
Gorzynski 596 F.3d at 107).

Important here, in determining whether the articulated reason for the actiqmneéxt,

“a factfinder need not, and indeed should not, evaludtetier a defendarst'stated purpose is
unwise or unreasonable. Rather, the inquiry is directed toward determining whether the
articulated purpose is the actual purpose for the challengedamgiérelated action.”

DeMarco v. Holy Cross High Scht F.3d 166, 170—71 (2d Cir. 1993). “In other words, °
reason cannot be proved to be a pretext for discrimination unless it is shown both #ddhe r
was false, and that discrimination was the real reds@olf, 2012 WL 4336232, at *9 (quoting
Hicks 509 U.S. at 515).

In seeking to show pretexdelaney first argues, as befoteatBoA’s was not a “truedr
pure RIF, in that “[t]here was no mandate for any reduction in force in the HelthSales
Group,”and that selecting hinvas a “totally voluntaryction” by Delaney’s managers. PI. Br.
19-21. But whether a termination within High Yield was discretionary does not make BoA’s
RIF explanation pretextual, any more than a decision to ineéaadder employee in a
mandatory RIF on account of his age would make such an action IgsdeCarlton v. Mystic
Transp., Inc.202 F.3d 129, 136 (2d Cir. 2000k {en within the context of kegitimate
reductionin-force, . . .an employer may not dibarge an employee ‘becausé’his age.’(citing
Gallo, 22 F.3d at 122%). Whether a termination in a business unit was mandatory or
discretionary, the decisive issue is instead whethgol¢hetiff can ‘demonstrate, at least in his
individual case, tht the reductionn-force and the allegation of poor performance are actually a
pretext and that the real reason for his discharge was his lagerhe fact that High Yield was

not obliged to terminate an employee does not show such pré&&aintiff’s complaints about
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the lack of ‘formal’ RIF plans . .are no more #in disagreements with Defendanprocess for
planning the RIF and provide no evidence of discriminatory intent or pretéio, 2012 WL
2333303, at *13.

Moreover, contrary to Delaney’s suggestion that the RIF was in some sgivecthe
evidenceauniformly shows that BoA was terminating people in September 2010 through a
process thagpersonnel repeatedigferred to as a RIFSeg e.g, Honig Decl. Ex 11, at BASJD
001949 (“[W]e have rolled up the rif data . . . .); Delaney Dep. 69 (“Q: Did anybody at Bank of
America ever tell you why you were being laid off?2 A: That morning either Jerry Walker or
the person that came down from personnel explained that it was a redadtorei”). Further,
althoughDelaney was the onlgmployee within High Yieldvho was terminatedt the timea
total of418BoA employeed$rom across the companyerelisted for inclusion in the September
2010 RIF process. Honig Decl. Ex 11, at BASJD 001948; Hollender Dep. 81—83 (discussing
“bank-wide RIF” “in the number of hundreds of peoplé&”Although there was no announced
guota or savings goal, Rippa Dep. 24, 27, Rigséfied that managers were instructed to
consider production and performance in deciding whom to put on thédR#E 3Q see also
Hollender Dep. 83 (stating that he focused on “underperformers”).

Furthermore, BoAas articulatednd substantiated its nondiscriminatqugrformance
basedreasons for choosing Delaney to termindtéhas presentedancontradictedestimony
from the decisiommakersthat Delaney was chosen for termination because of his lovweaid-
performance review in June 2018eeHollender Dep. 106—-08&€stifying that heeonsidered
mid-year reviews in determimg which employees were underperforming and whose termination

would have least impact on business); Walker Dep. 73-78, 82e@&38lihg conversationsn

° RIFs were used in BoA throughout 2009—2010, and nine employees in High Yield were
terminated over that period. Honig Decl. Ex. 4; Hollender Aff. Ex. 2.
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connection with the RIF process, with Hollender and trading desk regarding Dslaney’
weaknessgs The comments obelaney’smid-year reviewconfirmthat his new managers in
High Yield were dissatfed with his work. Delaney Decl. Ex. 4. And BoA'’s internal RIF
documents clearly state tHaelaney was chosdor termination for these reasonSeeHonig
Decl. Ex. 11, at BASJD 002013 (“negative feedback from traders, hasn’t madedratusiti
being an institutional sales person from a middle market sales person; producai. is

Although Delaney contends that his supervisors rushed to judgment aadribed fair
process would have given him additional time to prove his ability to produce in his second tour
of duty in High Yield, Delaney has not presented any evidence that his supervisdrithease
termination decision ohis age, or, for that matteonanything other thatheir assessments of
his production and performanc8ee Chuang v. T.W. Wang 847 F. Supp. 2d 221, 234
(E.D.N.Y. 2009) (“Inevitably, in the course of a restructuring, employers rhosise among
employees as to who will bertminated.In so doing, it is both lawful and consistent with
common sense fan employer to choose employeeswhose performance and qualifications
are lacking relative to other employees?).

Delaney’s critiques of his 2010 myekar performance revieare insufficient to show
that itwas a pretext for terminating him on the basis of his age.2010mid-year review states
that Delaney’soverall production is down -7% YTD” artek “should cover less accounts”; it

also notes that “John talks about getting bigger accounts but we need to make sure the desk

19 Also unavailing to show pretext is Delaney’s claim that BoA did not follow its ownigslic
before terminating Delaney. In particular, Delaney faults BoA for ndliradpby a provision
stating that “[ijn most cases,” where an employee has “a perfaer@oblem, your supervisor
will give you constructive criticism and an opportunity to improv8éePl. Br. 11, 17; Honig

Ex. 15 at 9.3. But the policies on which Delaney relies are from the employee handbook of
BoA'’s predecessor company, NationsBaeeHonig Ex. 15. Delaney does not show that BoA
failed to follow its own policies.
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believes he can handle what he currently h&efaneyDecl. Ex 4. In arguing that this review
was pretextual, Delaneyotes that Hollender and Walker, theloeads of Credit Salespuld not
remembey as of the time of their depositionghich of them had performddelaney’sreview.
Delaneyalso seizes on the fact that his mghr review was undertaken before he had been in
High Yield for six months, and that it did not incorporate his positive comments from 2009,
when he was in a different group. Pl. Br.But thesdacts do not support a finding thae
2010review was a pretexb camouflage age discriminatio\nd & for Delaneys claimthat,
“[m]ysteriously, there were no similar rews for anyone elsa ithe High Yield Sales group,”
id., it isdemonstrably wrong. The summary judgment record reflects thatestielvs were
performed: Exhibit 12 to the Honig Declaration contains the 2010grehreviews for all High
Yield employees.Each includes a miglearperiodicreview ina similarformatto Delaney'’s.
Finally, Delaney argues that the 2010 reviewnsvorthy of beliebecause it is more
negative than his positive 20@@rformanceeview. Pl. Br. 20; Delaney Decl. Ex. But under
the circumstances, tl2910report’s more negativevaluation does not suggegtretext or
sham. Importaty, in 2010,Delaneywas in a different group, had different duties, and reported
to a different managehan he had in 2009And his 2010mid-year review is consistent with his
BoA scorecard from September 2010, which ranked him 136th out of all BoA salespeople for the
year. Lamparello Aff. Ex. O. Further, BeA notes, Delaney’performance review for 2016
more negative thathat of any other member of High Yield Salé€3ef. Reply Br. 5 n.4. #ery
other employe's mid-year review istrongerno other midyear reviewsuggests that the
employee cannot handle the workload in High Yiet#e generalljHonig Decl. Ex. 12. e

other High Yeld employees’ comparative rankings on ti&eptember 201BoA scorecards are
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substantially higher than Delaneytainging fronfirst to 38th, as compared to his 136th.
Lamparello Aff. Ex. O.

In a final attempt tol®w pretext, Delaneynihis deposion, testified thathree ce
workersshould have been laid off before hinacause theirespective performances waverse
than his: Matt Schlumberger, Steve Selver, and Jason Bond. Delaney DBpt €% record
reveals thaeach of the threlead exclent mid-year performance reviews in 2010, and two had
Exceeds/Exceeds ratings at 88 0yearend review—higher than Delaney’s Exceeds/Meets
rating from 2009"* Honig Decl. Ex. 12. Each also had substantially higher rankings based on
production than Delaney. Hollender Aff. Ex. 1.

Accordingly, although Delaney is free to take isauth BoA’s assessment of his
performancehis disagreement does not, under the circumstances, show that that review was a
pretext foragediscrimination

Although Plaintiff vehemently disagrees with Defendargssessment of his

performance and the decision to select him as one of the two wgakesiyees]

of the group, this does not show pretext. Indeed, a court “does not sit as a super-

personnel department” to review emyes decisions. Furthermore, even if

Plaintiff could show that Defendants’ rating was incorrect or improper,hwrec

has not, this would be immaterial as long as the decision to terminate Plaintiff was

not based on discriminatory animus.

Pearson v. ¥nch No. 10 Gv. 5119 RJS, 2012 WL 983546, at *10-11 (S.D.N.Y. Mar. 22,
2012)(citation omitted)see also Matterar40 F. Supp. 2dt 576—77(“Plaintiff's claim that his
poor performance reviews weanafounded is equally unavailing.’iyj. (collectingcases);
Valentine v. Standard & Poor$0 F. Supp. 2d 262, 284 (S.D.N.Y. 198#)d, 205 F.3d 1327

(2d Cir. 2000) (“In any event, plaintif'subjective disageenent with his reviews is not a viable

basis for a discrimination claim.”).

1 Because Delaney was terminated before a 2010eymhreview, he did not receiveyearend
rating for 2010.
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For the reasons arrayed abpielaney has neithe(l) adducfd] evidence from which a
reasonable fadinder could directly infer that the discriminatory intent more likely motivated
the employer than the proffered reason, or (2) show[n] that the proffered expiasatnworthy
of credence.” Dressler v. N.Y.C. Dep’t of EdudJo. 10 Civ. 3769JPQ, 2012 WL 1038600
(S.D.N.Y. Mar. 29, 2012) (quotingurdine,450 U.S. at 256 Even viewing the evidence in the
light most favorable to hinDelaney has failed to muster evidescéficientto permit a
reasonable fadinder to concludehathewould not have been terminated but for his age.
Summary judgment on his ADEA claim, accordingly, must be granted to BoA.

C. Delaney’s ContractClaim

In March 2010, Delaney moved from Middle Markets to the High Yield Sales Group.
The parties differ as to the circumstanoéthe transfer: Delaney assettathe moved
voluntarily, while BoAasserts that the mowveas mandatorySignificant hereDelaneyclaims
that he agreed to transfer groupgxthangdor a binding promise orally made to him BpA,
which BoA then broke.

Specifically, Delaney alleges that in exchafmehis agreement toansfer from Middle
Markets to High Yield, BoA promised to provide him with sufficient institutionabants to
enable him to maintain or exceed his 2009 bonus level of $1.6 nifliBoA breached that
agreement, Delaney claintsy failing to provide him with sufficient new clients, abg
terminatinghim without paying hima bonus.BoA argues tht (1) Delaney has not adduced facts
on which a jury could find an enforceable oral agreement, and (2) even if a promisemad be

made to furnish Delaney with sufficient accounts to put him in a position to obtain a bonus

12 The amount of his 2009 bonus compensation is alternatively described as $1.6 seidljon,
e.g, Delaney Decl. %, and $1.2 millionsee, e.gAm. Compl. § 27. This discrepancy does not
affect the Court’s analysis.
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equivalent to his 2009 bonus, as a matter of law, such a promise could not modify BoA’s
discretionary bonus plan or preclude it from terminating him, as an emg@oyek in mid-
year, before bonuses were paid. Def. Br. 2, 17-18.

To make out a breach of contract claim under New Yark Delaneymust show “(1)
the existence of an agreement, (2) adequate performance of the contract aintiik (3)
breach of contract by the defendant, and (4) danad:ternity Global Master Fund v. Morgan
Guar. Trust Cq.375 F.3d 168, 177 (2d CR004) ¢itation omitted). Where a plaintiff alleges
the existence of an oral agreement, he “faces a heavier burdemén$ure that parties are not
trapped into surprise contractual obligations that they never intended, more treaneagren
each etalil is required, there must be an overall agreement to enter into the bindingtcontra
Bloch v. GerdisNo. 10 Civ. 5144 (PKC)(AJP), 2011 WL 6003928, at *3 (S.D.N.Y. Nov. 30,
2011) (quotingCleveland Wrecking Co. v. Hercules Constr. Co28.F. Supp. 2d 287, 293
(E.D.N.Y.1998)). As in all other contracts, oral contracts require definiten&store a court
will impose a contractual obligation based on an oral contract, the proponent mushetiabl
a contract was made and that its terms afieitle” Muhlstock v. Colg245 A.D.2d 55, 58 (1st
Dep’t 1997) (citingCharles Hyman, Inc. v. Olsen Indu227 A.D.2d 270 (1st Dep’t 1996)).
“[F] or a contract to be valid, the agreement between the parties must be definite i@rtdsexpl
their intenton may be ascertained to a reasonable degree of certaapndid Prods., Inc. v.
Int’'l Skating Union530 F. Supp. 1330, 1333 (S.D.N.Y. 1982)he doctrine of definiteness or
certainty is well established in contract laim.short, it means that awd cannot enforce a
contract unless it is able to determine what in flaetparties have agreed to..[l]f an
agreement is not reasonably certain in its material terms, there can be noeefpatteable

contract.” Dreyfussv. eTelecare Global Solutions-US, |ndo. 08 Civ. 1115 (RJS), 2008 WL
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4974864 (S.D.N.Y. Nov. 19, 2008jf'd sub nomDreyfuss v. Etelecare Global Solutions-U.S.
Inc., 349 F. App’x 551 (2d Cir. 20093umm. orderfquoting166 Mamaroneck Ave. Corp. V.

151 E. Post Rd. Corp78 N.Y.2d 88, 91 (1991)¥ee alsdlractebel Energy Mktg., Inc. v. AEP
Power Mktg., InG.487 F.3d 89, 95 (2d Cir. 20076 create a binding contract, there must be a
manifestation of mutual assent sufficiently definite to assure that the parttesyane

agreement with respect to all material ternfsiting Express Indus. & Terminal Corp. v. N.Y.
State Deft of Transp, 93 N.Y.2d 584, 589 (199))

A threshold question is to determine concretely the promise that Delaney cddt#nds
made tahim. In his pleadings and submissions to the Court, Delaney has vacillated in his
characterization ahe agreement, including whether he was assured an amaattiaf
compensation amerelya “fair opportunity” to earn such compensatidn.his Amended
Complaint Delaneyalleges that BoA “agreed to assign hinstitutional accounts so that he
would have a sufficient opportunity to compete for a share of the High Yield bonus pool that
would exceed his 2009 bonus of approximately $1.2 million.” Am. Compl. § 27. In his Rule
56.1 submission, Delaney claims he “was told that he would not suffer financiallyifeom
changem his compensation structure.” Pl. 56.1 {1 40-42. In his memorandum of law in
opposition to BoA’s motion for summary judgmebDelaney statethat“he was promised that
he would be given a fair opportunity to earn as much at the High Yield Desk as he hadrearned i
Middle Markets: PI. Br. 23. And &argument, Delanéy counsel acknowledged thahe only
words that were statdds to Delaneyis ‘we’ll take care of him.” Tr. 49.

In reviewing the admissible evidentmedetermine if there is a basis on which a jury
could find an enforceable promise made to Delaney, it is important to note thahessother

than Delaneyestifiedthat Delaey’s internal transfer gave risedny form ofnew agreement or
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contract between him and BoA. The decisvaence is, therefor®elaney’sown testimony
which he supplied both in a sworn deposition and a sdectaration> The deposition and
declaationare not completely synchronous as to what Delarmglsagreemenwith BoA
purportedly encompassed. In his deposjtgivenon June 1, 201 Delaney testified that he
was promised “[t]hat institutional accounts would be transferred to [his] aicpadkage.”
Delaney Dep. 65In his sworn declaration, made on September 12, 2012, Delaney sféted
was agreed that ngompensation would not suffer from the transfer because | would be awarded
sufficient accounts to generate production credithatmy compensation would remain at least
level and, hopefully, increase Delaney Decl. § 11In theseattestationshowever, Delaney did
not statewhat BoA’sspecificobligationsto himwere under the purported oral agreemehnd,
importantly, when probed about this subject in his deposition, Delaney described thergatem
upon which he inferred an oral agreement in elusive and vague terms, such as to areclude
reasonable fadinderfrom finding a promise sufficiently concrete to be enforceable.
Importantly, in his depositigrDelaneydid notaverthat the purported promise was made
to him in a single conversation or by a single person at BoA. Instead, Delaifesdtdsat

beforehis transfer to High Yield, he had spokseparatelyith Amy Ellis-Simon Jeff Fortgang,

13 |n his 56.1 statements, Delaney cites to several additional sources purpodigdive of an

oral agreementSeePl. 56.1 1 40—43 (citing four sources, apart from Delaney’s own testimony,
ostensibly showing that “Delaney was told he would not suffer financially fnensitange in his
compensation structure and that the accounts waulifficient to make him competitive”).

None, however, supports an inference that BoA made a binding promise to D&8agey.

Delaney Decl. Ex. 2 (email from Delaneylbis-Simonrequesting that transfer not be

completed until he knew about his account packdge3-SimonDep. 97 (stating that in

“normal times,” there would be an expectation of greater compensation eadhuyétrese are

non normal times”); Honig Decl. Ex. 5 (in email to High Yield, Fortgang repbatshe

“recently sat down witdohn Delaney and he assured me that he is comfortable and excited to be
joining the dsk as an Institutional salesnigrHollender Dep. at 185-86 (stating “[t]he

discussion was that over time we would try to move accounts to him,” and “I just told John his
salary and bonus, like the rest of everybaogig]).
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and Steve Hollender, and that the promise on which he bases his contract claind éroerge
these conversations taken as a wh&@seDelaney Dep. 42-55; Tr. 46 (“It is the combination of
Messrs. Fortgang and Hollender . . ttmade that promise.”). Delanagmitsthat “outside of
that group of people, no, there were no other assurances ni2elariey Dep63—64. Butas a
review of Delaney’'sestimony abouthese conversatiomeveals although a jury could find that
there vas discussion of additional accounts being transferred tonairspecifics weragreed
upon—includingas towhich accountsvould be transferred to him, the number of accounts to be
transferred, when the accounts would be transferreglhat Delaney’s uimate compensation
would be.

First,as to Delaney’sonversation witlellis-Simon by Delaney’s own admission, there
was no mentiomt allin that conversatioaf atransfer ofaccounts.ld. at 42-47. Delaney did
testify that he and ElliSimondiscussed compensation, and that he indicated to her thatshe
interested in transferring back to High Yield “[b]Jecause there was the appgtio earn much
greater income.’ld. at 43. But this conversation, as related by Delaregply does not support
his claimof a bargainedor exchangen which Delaneyagreed to move to High Yield in
consideration for a concrete promise by BYA.

As toFortgang, Delanetestified that theyliscussed the “obvious need for more

institutional large accounts” to be added to Delaney’s portfolio. But, Delalmeyted, he and

1 For her part, EllisSimontestified that in her conversation with Delaney about moving to High
Yield, she told him that “the movement into Institutional made more sense,” givendtandiz
composition of his account&llis-SimonDep. 79-80.Although she opined f@elaney that the

move would be “good for all,” she testified that she “would never make predictions on
compensation.”ld. at 81;see also idat 83-92 (“The only discussion we had is that John’s first
guarter in 2010 would be paid out per his inclusion in the Middle Market Sales team and that the
balance or whatever discretionary bonus he will be eligible for would be decidgdSteve

Hollender or Credit Management, Credit Sales M@naent, but he was subject as the rest of us
were, to how that bonus pool got put together.”).
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Fortgang “did not get to the specifics of which accounts would be added,” and the only
discussion of how many accounts would be added was “almost a tacit understanding that i
would be more than one.” Delaney Dep. Biklaney also admitted thdtdre was no
conversation regarding Delaney’s overall level of compensation or his lvopagicular let
alone regarding a guarantee of such a bofdisat 51. Pressed on the point in his deposition,
Delangy added that Fortgang had told him “it’s early in the process, but we will ta&@fcar
you.” Id. at 131. Delaney testified that bebjectivelyunderstood that to mean:

That | could trust in- you know, in this case, in Jeff Fortgang and, you know,

saks management to take care of me by way of, you know, bringing accounts to

me on my list . . . So there was an understanding that | would get, you know, a

few of those kinds of accounts that would allow me to compete for commission

for -- to compete on a sales production basis with other salesmen. . . . [T]herefore,

it was understood that by my moving from middle markets to the high yield sales

desk, or the institutional sales desk, that, you know, a handful of large accounts

would be added to my accouist.
Id. at 131-32.However, vhenasked whether Fortgang hactuallysaid those things to him or
whether Delaney had instead inferred them, Delaney dtadetie had inferred thenhd. at
133"

Finally, Delaney’'sconversation with Hollendeas recouated by Delaneyalsodid not
contain a specific disssion of accounts to be added. Inst&edaney testified, thenly

discussionwas“within the context of | would need to have more accounts and institutional

accounts, you know, put on my account’ligd. at 53-54. Delaney also admitted that, as with

15 Fortgang, for his part, testified that he “absolutely [did] not” discuss Détatoegl 2010
compensation: “I had no idea how 2010 compensation was going to look at that time, | had no
idea where the market was going to be, where the firm was going to be, wheeseagoimg to

be.. .. [H]e would be put on a, he would be put on a salary bonus, the same way as everybody
else.” Fortgang Dep. #¥2. As to the reason for Delaney’s transfer, Fortgang noted that “we
were looking to phase out Middle Markets within the High Yield InstitutionakDelsl. at67.
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Ellis-SimonandFortgang there was no discussion of how much he would be patamus or
in total compensatianid. at 54-55°

Whether considered separately or together, these conversationisabone close to
supplying a basis on whi@n enforceable contracbuld be found.The statements that Delaney
attributes to the BoAnanagers are faoo indefiniteto permit a facfinder to determinevhat, if
anything,BoA agreed to.And Delaney’ssuljective inferencess to what one or more of these
managers might havetended cannot establish an enforceable agreement: A plaintiff's
“statements of belief or understanding are immaterial in view of the well estalgishegdle
that the controllingntention is that which is discemhérom the partiesdbbjective manifestation
of agreement, not subjective, uncommunicated intentions or belirtsdff v. Mountain Laurel
Ctr. for the Performing Arts317 F. Supp. 2d 493, 499 (S.D.N.Y.20®&Be alsdJnited Res.
Recovery Corp. v. Ramko Venture Mgmt.,,IN@. 07 Civ. 9452, 2009 WL 2746232 *6
(S.D.N.Y. Aug. 28, 2009(‘ Taken aloneGuttierez’svague and ambiguous statement that Kohut
would be‘taken care ofis too indefinite to form a legally enfaable contract).’

Further, to the extent that Delanmyght construe the BoA officials’ statements to fam

implicitly assuring him a bonus of a particular size, any such promise is isiomswith BoA’s

18 Hollender summarized his conversation with Delaney and Fortgang asdfgtussion was
that over time we would try to move accounts to him.” Hollender Dep. 185-86. As to
compensation, Hollender testified that he “just told John his salary and bonus, likst thfe re
everybody.” Id.

7 Even if the Court were to find agreement to furnish Delanegth some number of

additional accounts, the evidence is undisputedbkineydid receive new accountHe
recallstwo: One account relationship (Mackay Pardt@t he asserts was impaired and another
(Aberdeen Asset Managemettiat he asserts wasa small. Pl. 56.1 { 35; Def. 56.1 | 35;
Delaney Decl. 1 223. But because Delaney acknowledges receatifgpst two new
accountsabsent a finding of a more specific commitment by BoA as to the number ag natur
accounts to be transferred, a rewsuae juror could not find a breach of such an agreement.
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written Incentive Plan for 2010, which squarely provided that bonuses were to be paid out
entirely at the discretion of management. Lamparello Aff. Ex. L, at 7. Detagees that this
written policy wastacitly modified bythe BoA officials’ oral statements him. Def. 56.1
1944-45 PI. 56.19944-45. Howevergourts have repeatedheld that “a written policy clearly
stating that bonus compensation is discretionary bars breach of contractbaaadson oral
bonus promises.Buckman v. Calyon Sec. (USA) Ir&l7 F. Supp. 2d 322, 333 (S.D.N.Y.
2011);see also idn.94 (collecting cases).It'is axiomatic that a promise to pay incentive
compensation is unenforceable if the written terms of the compensation plan naakkatl¢he
employer has absolute discretion in deciding whether to pay the incenik&fiea v. Bidcom,
Inc., No. 01 Civ. 3855WHP), 2002 WL 1610942, at *3 (S.D.N.Y. July 22, 200&}ing Culver
v. Merrill Lynch & Co, No. 94 Civ. 8124 (LBS), 1995 WL 422203, at *3 (S.D.N.Y. July 17,
1995)). Here, BoAexpresslyreserved “fiml authority” in determining bonusés
“management discretion.” Lamparello Aff. Ex. L, at 7. Delaney’s claim thatarcontract
modified the Incentive Plathus fails as a matter of law

Finally defeating Delaney’s claim is his status (which hesdu dispute) as an aill
employee?® Delaney was terminated before 2010 bonuses were to be paid outaetigeryot
paid out until the first quarter of 201 Def. 56.1 { 50, PI. 56.1 { 5@&0A therefore argues that
Delaneyis not entitled to any damagebecause it was free to terminate him before that date, and
did so. Def. Br. 23—-24. BoOA is correct on this point, too. Even if Delaney had been promised a

certain number of accounts so as to assist him come bonus time, this promise did ndtiprotect

18 Delaney specifically disavows the notion that BoA's promise was a promisepifyenent.
SeePl. Br. 2223 (“Delaney does not claim that his status as avilaémployee changed, or that
defendants could not terminate him (for a nasediminatory reason). ..”); see alsdlr. 26.
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from being terminatetlefore that poinas part of a RIF, and Delaney has not offered any
evidence of a promise to pay him a bonus in the event of g@aidtermination

Accordingly, the Court holds that Delaney’s contract claim fails as a méatewv.oln so
holding, the Court recognizes that from Delaney’s perspective, being termiesdddan gear
after his transfeinto a new group, based on his inability to meet the group’s production goals,
may seem harsh. But Delaney was awiltemployee whom BoA was entitled to terminate for
any reason not proscribed by the law, Hr@lADEA “do[es] not permit courts to inquire about
the wisdom ofairnessof [a defendant’sbusiness decisions, except insofar as those decisions
may reflect impermissibldiscrimination? Azzolini v. Alitalia AirlinesNo. 90 Civ. 3392 (LLS),
1991 WL 243380, at *5 (S.D.N.Y. Nov. 13, 1994¢e alsd-reeman v. Package Mach. C865
F.2d 1331, 1341 (1st Cir.1988) (“ADEA does not stop a company from discharging an employee
for any reason (fair or unfair) or for no reason, so long as the decision does nobsteief
persons age.”);Slatky v. Healthfirst, IncNo 02 Qv. 5182 (JGK), 2003 WL 22705123, at *5
(S.D.N.Y. Nov. 17, 2003 The employer could terminate the pl#infor a good reason, a bad
reason, or no reason at all, so long as it was not a discriminatory reason. . . . Mdreonet
for the Court to second-guess the business judgment for a termination, so long as there is no
evidence that the reason for the decisios w@retext for discrimination.”).

D. Delaney’s Request for &kemand to FINRA

Delaney originally filed his contract claim with FINRA, pursuant to a mangator
arbitration agreement. But after he brought the ADEA claim in this Court)NieApanel
dismissed that claim in favor of its being litigated in this Court, alongside the ALRMEA. cPI.
Br. 24-25; Tr. 12-14, 20-24. In his submissitmthe Court at the summary judgment stage

Delaney askethatif the Courtwere to gransummaryudgmentto BoA on the ADEA claim, it
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remand the contract claim to FINRAI. Br. 45—-25. BoOA opposed that requdstisked the
Court to exercise supplemental jurisdiction to reaeind dismiss-the contractlaim. BoA
argues thatwith the parties having engaged in extensive discovery on this claim, it isrffici
and fair that the motion for summary judgment be resolved by the Court. Def. Repi1Br
Tr. 14-17.

When determining whether to exercise supplemental jurisdiction, the Supremén&ourt
instructed courts to consider “the values of judicial economy, convenience, $aands
comity.” Carnegie-Mellon Univ. v. Cohjl484 U.S. 343, 350 (1988 ccordHedges v. Town of
Madison 456 F. App’x 22, 24 (2d Cir. 2018umm.order) Thosevaluesall point toward
retaining jurisdictiorhere Delaney’s contract claim has been the subject of plenary discovery
and the partiessummary judgmennotions have been fully briefed. And this Court is well
familiar with the facts and record. By contraggrethe Court to remanthis claimto FINRA, a
newFINRA panelwould have tde summoned; its members would have to gain familiarity with
the case; and the parties would likely need to modify their briefs to adaptRARfbrmat.
Judicial economy andonvenience, thereforeyerwhelmingly favor retaining jurisdiction.
Moreover, neither party is prejudiced by the Court’s retaining jurisdictmmisrthere a comity
interest astake: There is no question of unsettled state law at issyaristead lhe Court’s task
has been to apply settled law to the facts. In any event, even were the Courni remauld
be to FINRA—a non-governmental regulator—not to a state court. The Court théxadore
found it appropriate to retain jurisdiction over Dedg’'s contract claim, and to grant summary

judgment for BoA.
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CONCLUSION
For the reasons stated, defendants’ motion for summary judgment is granted. The Clerk

of Court is directed to terminate the motion pending at docket number 25 and to close this case.

SO ORDERED. P WV\[ A é{Wy

Paul A. Engelmayer
United States District ] udge

Dated: December 11, 2012
New York, New York
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