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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 19-25094€IV -ALTONAGA/ Goodman
CANDIDO VIYELLA

Plaintiff,
V.

FUNDACION NICOR and
MORGAN STANLEY SMITH
BARNEY, LLC,

Defendans.

ORDER

THIS CAUSE cane before the Court oRlaintiff CandidoViyella and Defendant/Cross
Claimant Morgan Stanley’'s Renewed Joint Motion for a Preliminary Injunctioainig
Proceeding in FINRA ArbitratiofECF No.49], filed January 31, 2020DefendantFundacion
Nicor (“Nicor”) filed aRespons@ECF No.51] and supporting declaration and exhibgee]ECF
No. 50]), and Viyella and Morgan Stanley filed a Reply [ECF No. 52]. The Coudanatully
considered the parties’ written submissions, the record, and applicable~tavthe following
reasons, the Mon isdenied.

l. BACKGROUND

This is an action to enjoin an arbitration initiated by Defendant Nicor agRiasttiff
Viyella andDefendant/Cros®laintiff Morgan Stanley before the Financial Industry Regulatory
Authority (“FINRA”). (SeeAm. Compl. [ECF No. 20]] 1). The“FINRA is a seltregulatory
organization established under the Securities Exchange Act of 1934 . . . with the yawohorit

exercise comprehensive oversight over all securities firms that do busittesse public.” Pictet
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Oversea Inc. v. Helvetia Tr.905 F.3d 1183, 1187 (11th Cir. 2018) (alteration added; internal
guotation marks and citations omitted).
A. Viyella’s Amended Complaint and Morgan Stanley’s Cross-Gim

Viyella filed a Complaint [ECF No. 1] on December 10, 2019 and the operative Amended
Complaint on December 23, 2019 against Nicor and Morgan Stanley. Viyella statelsitws
for relief.

In Count |, he seeks a declaration that Nicor’'s ckaaigainshim and Morgan Stanley are
not arbitrable under Rule 12200 of the FINRA Code of Arbitration Proced8eeAm. Compl.
11 2733. Viyella allegesRule 12200 requires arbitration of a dispute where “(1) arbitration is
required by agreement or requested by the customer; (2) the dispute is betwsmarcand a
[FINRA] member or associated person of a member; and (3) the dispute arises iniconvitdt
the business activities of the member or the associated perdon.f 28 (alteration added)).
Viyella claims Nicor does not meet these conditions because (1) neither Viyella nor Morgan
Stanley, Viyella’s employer, has entered into an agreement to arldisptetes with Nicqrand
(2) Nicor is not a customer of Viyella or Morgan StantegSee idf{ 29-30).

In Count Il, Viyella seeks an injunction barring the arbitratioBeefd. 11 34-41). The
Court readily dispenses with Count Il, as that calogs not state a claim for reliefnjunctive
relief is a remedy, not a separate cause of act@se Blaszkowski v. Mars Indo. 0721221-
ClV, 2008 WL 11408620, at *3 (S.D. Fla. Apr. 8, 20@&n injunction is a remedy potentially
available only after a plaintiff can make a showing that some independentitggak rbeing

infringed —if the plaintiff’s rights have not been violated, he is not entitled to any reljefdtive

1 The Motion for a Preliminary Injunction also argues the dispute did rs& iarconnection witkiyella’s
or Morgan Stanley’business activities(SeeMot. 13-17).
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or otherwise.” (internal quotation marks omitted; quottgbama v. U.S. Army Corps of Eng’rs
424 F.3d 1117, 1127 (I1.Cir. 2005)).

The Amended Complaint allegéise basis forsubject matter jurisdictioms 28 U.S.C.
section 1331because the claims at issu¢hiaFINRA arbitration “may be read to allege violations
of the federal securities laws” and thus present a federal question. (Am. Compl.Th®)
Amended Complaint also allegasbasis forsubject matter jurisdiction under 28 U.S.C. section
1332 because thmarties are of diverse citizenship and the amount in controvensgmely, the
compensatory damages soughthieFINRA arbitration— exceeds $75,000S¢e id{ 10).

Morgan Stanley filed a CrosSlaim [ECF No. 9] against Nicor on December 12, 2019,
se&ing similar relief. See idff 21-31). In Count IMorgan Stanleyseeks a declaration that
Nicor’s clains arenot arbitrable under Rule 1220@BeeCrossClaim {1 2+25). Morgan Stanley
alleges Nicor cannot satisfy thequirementsf Rule 12200 “beause there is no written agreement
between Morgan Stanley and Nicor requiring arbitration, Nicor was not a arstfriviorgan
Stanley . . . , and the dispute does not arise in connection with Morgan Stanley’s business
activities.” (d. § 23(alteration aded)). In @unt Il, Morgan Stanley seeks an injunction barring
the arbitration (See id.ff 26-31). Like Count Il ofViyella’s Amended ComplainiCount Il of
the CrossClaim does not state a claim for reliebee Blaszkowsk?008 WL 11408620, at *3
(dismissing count seeking an injunction not premised on a separate cause of action).

Like the Amended Complaint, the CreSkim alleges a basis for subject matter
jurisdiction under 28 U.S.C. sections 1331 and 1332&grossClaim 1 45). TheCrossClaim
also alleges “this Court has subject matter jurisdiction because the claimfeomeethe same

transaction or occurrence that is the subject of Viyella’'s [Amended] Coniglain6 (alteration
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added), namely Nicor’s claims against Viyellamé Morgan Stanleyhatit seeks to pursue in
FINRA arbitration.

The Amended Complainand CrossClaim make the following factual allegations
Defendant Nicor wa¥led] by” Nicolas Corcione Perez Balladares (“Corcione”), a “wkelbwn
real estate developer and construction entrepreneur” in Panama. (Am. Comgaltgrafion
added). “Corcione was desperate to ‘park’ his assets outside of Panamaeaadhets were at
threat of being frozen by Panamanian regulataughorities” because Corcione was under
government investigation for various fraudulent activitidd.  19).

Corcione contacted Viyella, Morgan Stanley financial advisogbout becoming a
customer of Morgan Stanley(Seeid. Y 17,20; CrossClaim T 13. “Viyella and his staff
coordinated Corcione’s customer application, but Corcione was affirmatiyetye® as a Morgan
Stanley customer in late 2015 . .2 .(Am. Conpl. { 20(alteration addedemphasis omittel
Morgan Stanley alleges it “determined to decline Nicor's account apphcati or about
September 2015.” (Crogdaim { 11). Morgan Stanley further alleges Nicor “never opened an
account with Morgan Staey” (id. T 15), “never deposited any funds or securities with Morgan
Stanley” (d. 1 16), and “never purchased any securities through or from Morgan St@dlely
17).

In the meantime, Viyella’séamily acquired a hotel property in 2013 through a series of
entities. SeeAm. Compl. 11 1516). Terrena Properties LLC, an entity wholly controlled by
Viyella’s wife, partially owned CFLB Management LLC, which partiabwned CFLB

Partnership LLC, wlth in turn owned the hotel propertySeg id).

2Viyella and Morgan Stanley appear to concede iptesentViotion the application wareitheraccepted
nor affirmatively rejected and argue the distinction is immateri&eMot. 11).
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To finance the construction of the hotel, CFLB Management issued promissoryaotes
“mostly foreign” investors. (Am. Compl. § 14). Nicor purchased a promissory rsotedidy
CFLB Management. See idf12, 17). According to the Amended ComplaititJone of these
foreign investors, including Nicor, were ever solicited by Viyella forestinent in the [h]otel
project in his role as a financial advis[o]r for Morgan Stanleyd. { 17 (alterations addéed)
Corcioneallegedlyhad been discussing potential investment opportunities Witalla since
2011. Gee idf 21).

Nicor allegedly suffered losses from its investment in the CFLB Manaderanissory
note. SeeAm. Compl. 1 2).Seekingrecovery ofthose damageand other reliefNicor initiated
FINRA arbitration against Viyella and Morgan Stanley on October 18, 2036e id. 1 +2
Crossclaim § 18 Nicor also brought an action in state court against CFLB Management and
CFLB PartnerBip relating to the promissory noteSgeMot., Ex. 2, State Ct. Compl. [ECF No.
49-2)).

B. Nicor's Statement of Claim before the FINRA

After Nicor lost its investment on the CFLB Management promissory note, it initiated
FINRA arbitration against Viyellaral Morgan Stanley, allegingefore the FINRA thaViyella,
asa Morgan Stanley financial advisor and registered representative, inducedd\itwchase a
faulty promissory note, and Morgan Stanley violated its obligation to supervispresentative
Viyella’s activities. $ee generallyot. Ex. 1, Statement of Claim [ECF No.-49. Nicor’s
Statement of Claim in the FINRA arbitratigets forth much of the same factual backgroasd

the Amended Complaint.Sée generallyd.).
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Nicor sought to open an account at Morgan Staatelyexpressed to Viyella its interest in
doing so. $eeStatement of Claird).® Nicor was familiar with Viyella because “Viyelia the
financial advisor for many families in Panama.ld.). In Septembef015, aMorgan Stanley
employeé€who is part of Viyella’'s team at Morgan Stanlegrhailed Nicor the papelicor would
need to sigim order to open an account, includeaginternational Account Application and Client
Agreement, whiclNicor signed and returnedld( 4-5. Viyella informed Nicorin October 2015
that its applicationvas under review and had not yet been approveded. 5).

According to NicorViyella andhis wife formed Terrena Properties as a vehicle to invest
in a hotel property. Seeid. 3). CFLB Managemenissued gromissory notdor $1 million to
Nicorin November 2015approximately two months after Nicor attempted to dphelaccount at
Morgan Stanleyand one month afteviyella advisedNicor its application had not yet been
approved (Seed. 17-24 Ex. 1, Demand Promissory NgteViyella sentCorcionetext messages
recommendindpe purchase the promissory ndgeeStatement of Claim-%), characterizing it as
“the best option for you” and a “very good investmerd’ % (internal quotation marks omitted)).

Nicor claims Viyella engaged in “selling awaunsuitability, and fraud” in violation ahe
FINRA'’s rules(id. 2), and Morgan Stanley was “required to supervise Viyella’s activities and is
responsible for Viyella’s violations of the FINRA [rJulest(8 (alteration added)). According to
Nicor,the “FINRA has several [r]ules that address the violations by Viyella, anddinefdorgan
Stanley.” (d. 8 (alteration addeql)

As toits claim of selling away, Nicor alleges Viyella violatéige FINRA rules prohibiting
a registeredepresentative of a FINRA member from participating in outside businessyactivit

without notice to the member firm or participating in a private securities transa¢8en.id.8—

3 The Court uses the pagination generated by the CM/ECF database, which apfieatseaders of all
court filings.
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9). As to the unsuitabilitglaim, Nicor alleges Viyella violatedhe FINRA rule requiring a
reasonable basis that a recommended transaction or investment stratégylesfenithe customer
based on the customer’s investment profil&eq id.8). As to thefraud claim, Nicor alleges
Viyella violatedthe FINRA rules requirirg “high standards of commercial honor and just and
equitable principles of trade” angrohibiting the effecting of a transaction through a
“manipulative, deceptive, or other fraudulent device or contrivandd.). (Nicor claims Morgan
Stanley isalsoliable for Viyella’s unlawful activities. See id8, 12, 14).

Nicor alleges these violations as well as several other legal claims, such asdfreach
fiduciary duty, breach of a broker’s duty to supervise and ensure compliance wiginéirmdustry
rules negligent and intentional misrepresentation, and breach of contract and the covgoadt o
faith and fair dealing. Seeid. 15). Nicor requests compensatory damages of $1 million and other
relief. (See id.

C. Viyella and Morgan Stanley’s Motion for a Preliminary Injunction

On January 31, 2020, Viyella and Morgan Stanley (together, “Movants”) filed their
Renewed Joint Motion for Breliminary Injunction Against Proceeding in FINRA Arbitration.
Movants argue FINRA Rule 12200 does not mandate arbitration of Nicor’'s claimssbgda
Nicor does not have an arbitration agreement with either Viyella or Morgategté2) Nicor is
not acustomer of either Viyella or Morgan Stanlag he never had a direct transactional
relationship with Morgan Stanley and his purchase of the promissory note wategreeMorgan
Stanley’s business activitieand (3) the dispute about the promissnofe doesnot arise in
connection withMorgan Stanley’s business activities or Viyella’'s business activities in his

capacity as a Morgan Stanley financial advis@eg generalliot.; Reply).
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Nicor insists(1) the Morgan Stanley Client Agreement itred (or, alternatively, the
FINRA Code of Arbitration itself) constitutes an agreement to arbitrate;i€®y i a customer of
both Viyella and Morgan Stanley because a customer is defined broadly under Rule 12200; and
(3) the dispute arises in connection with Viyella’s and Morgan Stanley’s busintgisiesc
becausepart of Morgan Stanley’s business is dsty to supervise its representativesSed
generallyResp.)

I. LEGAL STANDARD

To obtain a preliminary injunction, a party must demonstrate “(1) a substantididdad
of success on the merits; (2) that irreparable injury will be suffered ietied is not granted; (3)
that the threatened injury outweighs the harm the relief would inflict on thenogant; and (4)
that entry of the relief would serve the public intereSchiavo ex. rel Schindler v. Schia¥@®3
F.3d 1223, 1225-26 (11th Cir. 2005) (per curiam) (citation omittda)]. preliminary injunction
is an extraordinary and drastic remedy not to be granted unless the meuadgtadtablished the
burden of persuasion as to the four requisit¥kDonald’s Corp. v. Robertspi47 F.3d 1301,
1306 (11th Cir. 1998) (alteration added; internal quotation maitegtion and footnote call
numberomitted).

II. DISCUSSION

Nicor assert#ts clainms arearbitrableunder Rule 122006f the FINRACode of Arbitration
Procedurewhichrequires a FINRA member or a person associated with a mémbebitrate
when

e Arbitration under the Code is either:
1) Required by a written agreement, or

2) Requested by the customer;
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e The dispute is between a customer and a member or associated person of a
member; and

e The dispute arises in connection with the busiaesisities of the member
or the associated pergdn

Id. (alteration added)

Morgan Stanley is a FINRA membeand Viyella isan associated person bforgan
Stanley. $eeStatement of Clain8). Although the parties do not have a writigreement to
arbitrate? Nicor initiated arbitration. Thus, to show a substantial likelihood of success on the
merits of their claims for declaratory relieMovants must demonstratd least one of the
following: (1) Nicor isnotacustomer fopurposes of the first and second requirements of Rule
12200, or(2) the dispute does not arise in connection with the business activities of Morgan
Stanley or Viyella.

A. Customer

The Motion assertdNicor is not a customer of Morgan Stanley or Viyellé&SeéMot. 9—

13). FINRA Rule 12100(kbroadlydefines a customer as one who is not a broker or deader.
id. Although the Rule provides rfarther guidanceas tothe definition of a customer, Movants
urge the Court to define a customeoas who has direct relationship with the FINRA member.
(SeeMot. 9-11 Reply 4.

Relying on three oubf-circuit casesMovantsargue Nicoris not a customer of Morgan
Stanley becausBlicor did not open an account with Morgan Stanley, purchase services from

Morgan Stanleypr purchase securities for which Morgan Stanley received compensaBer. (

4The Court rejects Nicor’s argument that the Client Agreeihsigned when it applied to opan account
with Morgan Stanley constitutes an agreement to arbit(&&eResp. 910). As Movants state, the Client
Agreement “never became a binding agreement of the parties” because “Morgan i$taalegccepted
Nicor’s application to open an account.” (Reply 2).

9
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Mot. 9-11). The cases Movants cigge not instructivdecause thejnvolve factual situations
fundamentallydifferent from Nicor’s clairs before the FINRA See Goldman, Sachs & Co. v.
City of Renp747 F.3d 733, 741 (9th Cir. 20J#inding theclaimant was a customefthe FINRA
member becausepurchased services directly frahe FINRA member) UBSFin. Servs.Inc. v.
Carilion Clinic, 706 F.3d 319, 3228 (4th Cir. 2013}same)Wachovia Bank, Nat. Ass’n v. VCG
Special Opportunities Master Fund, Ltd&61 F.3d 164, A3—-74 (2d Cir. 2011)(finding the
claimant was not a customer of a FINRA member, although it negotiated sattiated persons
of the FINRA member to transact with the member’s affiliate company, bettedaimant did
not have a brokerage services agreement with and hadccwved advice from the FINRA
member)>

In contrast Nicor claimsViyella engaged in “selling away,” which “occurs when a
financial advisor is involved in the sale of an investment that is not part of the produd bffe
the advisor’s firm.” (Resp. 3)Nicor assertshe disputéeis no different than the gardeiariety
selling away case” because “[h]ere, as in virtually every selling away bad®pkerdealer claims
the customer did not have an account with it [and] no commissions were paid to it in @mnnecti
with the transactidn]” (ld. (alterations added)).

The Eleventh Circuithas rulediwice on the definition of a customemnderfacts nearly

identical to tle facts alleged herén Multi-Financial Securities Comgrationv. King the claimant,

> GoldmanandUBScannot stand for the proposition that a claimant is a custontiee BfNRA member

only when it purchases services directly from the member, as Movants g8galot. 9-10). The courts

in those caseanswered the narrower question whether the speafidces the claimants purchased from
the FINRA members made them customers, not whetbestamemustpurchase services direcfiyom

the member or whether a custormarstbe an account holdeGee Goldmarir47 F.3d at 73911 (rejecting

the FINRA membr's argument a customer must be an investor or purchase investment or lerokerag
services specifically anfinding the claimant wasa customer because it purchased services generally
relating tothe member’sFINRA-regulated activities, namelgvestment banking and securities business
activities);UBS 706 F.3d at 325-27 (same).

10
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RuaKing, made certain bad investments following the advice of a registeredeapative of IFG,
amember of the National Association of Securities Dealers (“NASIBee386 F.3d 1364, 1365
(11th Cir. 2004). The court found King was a customer for pepos$ arbitratiorbecause she
was a customer dFG’s associated person, even though she did not have a direct transactional
relationship witHFG. See idat 1368-70. The court emphasized the rule defined a customer only
as one who is not a broker @ealer specifically rejedng limiting the definition of a customer to
require a direct relationship with the NASD member because “[e]nforcing [ittmétation . . .
would be tantamount to reading language into the Code that is conspicuously’ alosentl 368
(alterations added)In Bornstein the court, relying oiKing, similarly concluded the claimants
were customers of the NASD member because they were customers of the 'nezgistered
representative, who provideéadinvestment advice to the claiman®ee390 F.3dat1344. Nicor
argueKing andBornsteinmandate the conclusid¥icoris a customer of Morgan Stanley because
it is a customer of Viyella(SeeResp. 11-16).

Movantsassertit is . . . indisputable thallicor was never a customer of Viyella[.]” (Mot.
13 (alterations added))Nicor does, in fact, dispute this paini{See Resp. 15 (“It is beyond
argument that Fundacion Nicor was a customer of Viyella.” (citing casedyyants provide no
further explanation to support Nicor’s purported +oustomer statusither in their Motion or their
Reply.

Instead Movants argu&ing andBornsteindo not “warrant[ ] the denial of this [M]otion”

6 The NASD andits Code of Arbitration Procedure are the predecessotisedfINRA andits Code of
Arbitration ProcedureSee Busacca v. S.E,@49 F. App’x 886, 888 n.1 (11th Cir. 201Deutsche Bank
Sec. Inc. v. SimgMNo. 1920053-Gv, 2019 WL 4864465, at *3 n(B.D. Fla. Aug. 20, 2019)eport and
recommendation adoptetlo. 1920053-Gv, 2019 WL 4685876 (S.D. Fla. Sept. 26, 201%he NASD
rule providing the requirements for arbitratiatiscussed irkKing and MONY Securitie€orporation v.
Bornstein 390 F.3d 1340 (11th Cir. 20049,“not materially different from FINRA Rule 122Qp[ Simon
2019 WL 4864465at *3 n.1 (alteration added).

11
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(Mot. 11 (alterations added¥or seweral other reasons: (1) unlike King or Bornstein Nicor
actually applied to mmea customer of Morgan Stanley, but the application was not accepted
(see id); (2) theFINRA'’s recent guidance on the definition of a customer under a different rule
provides a customémust have opened a brokerage account at the bdaleder or purchased a
security for which the brokedealer received or will receive, directly or indirectly, compensation”
(id. 12) and (3)Pictets holding that the dispute must relate to the business activities of the
associated person in his capacity as an associated person similadythienitiefinition of a
customereven though it does not deal with the customer requirement of Rule (s220f). 12—

13).

Movants provide ndegal authority supporting their argument the fact Nicor applied to
open an account with Morgan Stanley means he is not a cusionesKing andBornstein And
Movants’insistenceghe Court should follotheFINRA'’s guidance on the definition of a customer
under a diférent rulefails to persuadeAgain, theKing court declined to limit the definition of a
customer to require a direct relationship with the NASD memBeeKing, 386 F.3d at 1368.
The Eleventh Circuit inKing specifically noted otheMNASD rules providedmore information
about who is a customéut nevertheless determined it need not look to extrinsic evidence
decide whether King was a custorbecause the definition of customer as one who is not a broker
or dealer wasinambiguous Seeid. at 1368& n.3.

Finally, Movants’ suggestiorthat Pictet limits the definition of a customer fails to
persuade. Although Movants acknowleddeictet “applies to the following section concerning

business activities,” they argue its requirementtti@atispute must relate to the business activities

" Movants also arguthe Court should not rely dfing or Bornsteinto deny the Motion because of “the
line of cases from other jurisdictions that provide that a ‘customenesuo purchases goods or services
from a FINRA member or has an account withlIlRA member.” (Mot. 11). As discussed, these cases
are inapposite.

12
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of the associated personhis capacity as an associated person “also interplays with the definition
of a ‘customer.” (Mot. 12).Movantsstate‘common sense dictates that FINRA and its members
could not have intended to require FINRA arbitration of any claim that arose outvitiesctf
the associated person . . . Id.(n.3 (quotingPictet 905 F.3d at 118%lteration addednternal
guotation marks omitted)).

The business activities requirement already restricts the bounds of FAMiRAation. As
the King court noted in declining to limit the definition of a customi&he Code’s second
requirement, that the dispute aniseonnection with the business of the member, provides for the
general connection between the customer’s dispute and the member’s condct, [386 F.3d
at 1370(alteration added).Thus,Movants’ argument is unpersuasive. In any eventCibert
concludedelow thatPictetdoes not warrant holding the dispute did not arise in connection with
Morgan Stanley’s or Viyella’s business activities

B. Business Activities

Movants next argue Nicor’s disputewith them does not arise in connection with the
business activities ofiyella or Morgan Stanley. SeeMot. 13—-17%. Movantscite Pictetfor the
proposition that Rule 1220‘was intended to bind a FINRA member’s associated persons to
arbitrate disputesnly when the dispute arises in connection with the business activities of the
associated person undertaken in his or her capacity as an associated person BAlmadriber’
(Id. (emphasis omitted;iting Pictet 905 F.3d at 1188)). To this poiMijcor respond$ictetis
distinguishable becaud¥icor’s dispute “has ‘some connection’ to Viyella's relationship with
Morgan Stanley (Resp. 19).

To elaborate,n Pictet two investment trusts hired an independent asset manager and

through the asset manager opened custodial accounts with Banque Pictet, a SwissdRitdtet

13
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905 F.3d at 1185. The asset manager stole more than $1.8 million from the truststsaacolu

the trusts initiatedINRA arbitration against eight former partners and several corporate affiliates
of Banque PictetSee id.One of those corporate affiliates was Pictet Overseas, Inc., a Canadian
brokerdealer also owned by the eight parme®ee id.Banque Pictet was not a FINRA member,
but Pictet Overseas waSee idat 1186.

TheEleventh Circuitheldthe claim was not arbitrable because the dispute did not arise in
connection with the partners’ business activities in their capacity as atssopersons of Pictet
Oversead Seed.at 118890. Rather, the dispute arose in connection with the partners’ business
activities in their capacity as associated persons of Banque Rintdanque Pictet was not a
FINRA member.Seed. at 1190.

Nicor argues this casensore factually aalogous tKing. (SeeResp. 1#18). The Court
agrees. “[ljn Pictet the associated persons were not involved in the sale [and] it was an
independent asset manager who engaged in the[;ifawchile in King and in this case, “the
associated person sold the product directly to the investor.” (Resp. 18 n.12 (alteratiol)s added
King’'s claim arose from the actions of the registered representative in giving advareingg
investments at a time when he was a person associated with a brokerage firfnusiriees of
providing investment adce through its representativeSeeKing, 386 F.3d at 1370Similarly,

Nicor alleges Viyella persuaded it to purchase the promissory note froB KIRhagement while

8 Nicor contend®ictetis inapplicablgseeResp. 1% n.13) because its holding was based in part on the
section of FINRA Rule 12100(u) defining an associated persofahsdie proprietor, partner, officer,
director, or branch manager of a member, or other natural person occupyiniguastatis or performing
similar functions, or a natural person engaged in the investment banking otieedwsiness who is
directly or indiectly controlling or controlled by a memberRictet 905 F.3d at 1189 (alteration in
original); while Viyella falls under the section defining an associated person as “[a] Inadusan who is
registered or has applied for registration under the RUlEENRA,” FINRA Rule 12100(u)(1jalteration
added) Nicor stateseven ifPictet applies,its dispute arose in connection with Viyella’'s relationship to
Morgan Stanley. SeeResp. 19).

14



CASE NO.19-25094€IV-ALTONAGA/Goodman

Viyella was a financial advisor at Morgan Stanld§aee generallytatement of Claimsee also
Resp. 2—R

Movantspoint toa number of facten an attempt to show Viyella was not acting in his
capacityas a Morgan Stanley financial advisor when he suggested Nicor purchasanisspry
note Viyella hasacknowledgethe was not acting in his role as a Morgan Stanley financial advisor;
Viyella communicated with Nicoabout the promissory note through his personal cell phone and
personal email; there were no communications between Nicor and Morgan Stamle\thee
promissory note; and Viyella disclosed to Morgan Stanley he established Teropesties aa
“non-investment entity’(although Movants do not state Viyella disclosed the relevant entity,
CFLB Management, to Morgan Stanley)ot. 14 see alsdot. for a T.R.O. Against Proceeding
in FINRA Arbitration, Ex. B, Declaration of Candido Viyella [ECF No-231 9. Movants do
not cite an legal authority to explain why these facts militate against the conclN&oris claims
arosdan connection with Viyella’dusiness activities in his capacity as a Morgan Stanley financial
advisor. Indeed,the court inKing found King’s claim wasrbitrabledespite very similar facts:
IFG’s representative did not correspond with King on letterhead referrir@tqrovide her with
any documents referring to IFG, or indicate IFG was involved with hertmees$ and IFG did
not approve of the satd theinvestment by its representatives, have any record of the purchase of
the investment by or for King, or receive or disburse funds for this transa8geking, 386 F.3d
at 1366.

Nicor’s clainsarise in connection with Morgan Stanley’s business activities bebitse
alleges Morgan Stanley failed to supervise Viyell@ee generallgtatement of Clainsee also
Resp. 1620. King's claim, like Nicor’'s, was that the FINRA member failed to eswse its

representative, and tiideventh Circuitheld “King’s claim of negligent supervision satisfies the

15
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[business activities] condition King, 386 F.3d at 137(&lteration added; citing casesSimilarly,

the court inBornsteinheld the claim thé~FINRA member violated its duty to supervise its
representativevas arbitrabléecause “supervision of associated persons arises in connection with
the member’s business.Bornstein 390 F.3d at 134415 (citingKing, 386 F.3d at 1370; other
citations omitted).

Movants contendNicor's argument that the sale of the promissory note was related to
Morgan Stanley’s business, taken to its conclusion, would mean “Morgan Stardeyired to
arbitrate any dispute that involves one [of] its employees no matter how rémdiisfute is from
Morgan Stanley’s actual business (i.e., providing investment services tcasna holders).”
(Reply 6-7 (alteration addecsee also id4 (“Nicor’'s argument . . . could lead to scenarios where
a FINRA membes membership alone would require arbitration.” (alteration adiéeknal
guotation marks and citation omitted))). Movants cite an example provided Bicthtcourt in
dictumto illustrate the conclusiaime“FINRA and its members could not have intended to require
FINRA arbitration of any claim that arose out of activities of the assatipérson that are
unrelated to his or her relationship with the FINRA member.” (Mot. 13 (quPictgt 905 F.3d
at 1189(internal quotation marks omitted)))n the example, a partner of a FINRA member who
is a real estate agent on the side cannot be forced to arbitrate a claim by a real astatbcli
was injured in a car accident while the agent and cliemé drivhg to see a homeSee Pictet
905 F.3d at 1189. “[T]he relevant business acti#tyacting as a real estate agenhas nothing
to do with the real estate agent’s status as a partner of a FINRA merlmtet’ 905 F.3d at 1189
(alteration added).

Nicor's claims arenot so attenuated, and Movants’ concern that Morgan Stanley would

have to arbitratenrelated disputes involving its employégsasily assuaged her®ovants fail
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to show the disputeetween the parties hedeal not arise in connection with Morgan Stanley’s or
Viyella’s business activities because, as staidor alleges Viyella provided him investment
advice whileViyella was employed as a financial advisor at Morgan Stanley, and Morgan Stanley
failed to supervise Viyella(See generajlStatement of Claim)Movants’proposed limitation of

the business activities requirement risks blocking claimants from initiating FIMBti#adionson

selling away or negligent supervision claims because those claims necasgaliyactivity not
explicitly sanctioned by the FINRA member.

Because Movants fail to carry their burden as to the first necessary elemerdimoaobt
preliminary injunctionthey are not entitled to relief, and the Court need not addviessants’
arguments o theremaining elementfor preliminary injunctive relief SeePeter Letterese &
Assocs., Inc. v. World Inst. of Scientology EnterprisesNe.0461178CIV, 2005 WL 8167094,
at *1 (S.D. Fla. May 27, 200%)[ Movants’] failure to satisfytheir] burden as to any one of the
elements will cause a motion for preliminary injunction to be dehietteratiors added; citing
United States v. Jefferson Gty20 F.2d 1511, 1519 (fCir. 1983))).

V. CONCLUSION

For the foregoing reasons, it GRDERED AND ADJUDGED that Plaintiff Candido
Viyella and Defendant/CrogSlaimant Morgan Stanley’s Renewed Joint Motion for a Preliminary
Injunction Against Proceeding in FINRA ArbitratiqgeCF No. 49] is DENIED. Given the

Court’s analysis and conclusions, the parties are directed, by no latdidhan 10, 2020, to file

9 Movants also argue Morgan Stanley did not have a duty to supafiyislla’s activities concerning the
hotel (SeeMot. 16;see alsdreply 4 n.3. The Court need not decide whether Nicanglerlyingclaim
succeeds on the merits to decttle question whether Movants have shown a substantial likelibiood
success on their claims for declaratory relief regarding Nicor's alditgursue its claims in FINRA
arbitration See Morgan Keegan & Co. v. Shadqu29 F. Supp. 2d 1141, 1146 (M.D. Ala. 2011)
(“[TIhe merits of [the underlying] claims are not materiakite issue of whether Morgan Keegan must
arbitrate those clainis(alterations added)).
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a report advising whether the Scheduling Order’s deadlines [ECF No. 24], indluelischeduling
of this case for an August 31, 2 020 trial, shoulddteasidend the case dismissed.

DONE AND ORDERED in Miami, Florida, thi28thday ofFebruary, 2020.

&aﬁz W. (e

CECILIA M. ALTONAGA ¢
UNITED STATES DISTRICT JUDGE

CcC: counsel of record
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